345-87. 
W275 


ci c 
LIBRARY 
OW CEO 


1,070 


UNIVERSITYorVERMONT. | 


THE 


CODE OF PROCEDURE 


OF THE 


STATE OF WISCONSIN, 


AS 
PASSED BY THE LEGISLATURE IN 1856, 
AND 


AMENDED IN. 1856 AND 1857. 


PUBLISHED BY DIRECTION OF 
DAVID W. JONES, Secretary or Strate, 
WITH CORRECTIONS, 


AND A 


NEW AND COMPLETE INDEX, 


By JOHN W. HUNT, Assisrany SEcrEeTARY. 


MADISON: 


CALKINS & WEBR, PRINTERS. 


1857 


\A | wre Ta ae ep os 
] ¥ | _) 
UNIVERSITY 
OF | 
NERMGNT i 
LIBRARY. | 


PREFACE. 


The original edition of an act entitled “An Act to simplify and 
abridge the Practice, Pleadings and Proceedings of the Courts of 
this State,’ approved October 9th, 1856, having become entirely 
exhausted without supplying the demand for their distribution in 
accordance to law and the special provisions of section 367 of 
said act, the Secretary of State has deemed it advisable to direct 
the publication of a new and corrected edition of the same, to- 
gether with the subsequent amendments passed by the legislature. 
And as several clerical errors in copying the original enrolled act 
and amendments have been discovered, the whole Code has been 
carefully examined and those mistakes corrected. 

At the suggestion of several Judges of the State and members 
of the bar, a new Index has been carefully prepared, which will 
be found much more convenient for reference to the various sub- 
jects (the terms, forms, pleadings and proceedings being alphabeti- 
cally arranged) than a mere “Table of Contents,” published in the 


former edition, and which is herein retained as a reference to the 


iv PREFACE. 


Titles, Chapters and Sections of the act. Notes will be found at 
the bottom of the pages referring to the amendments. The en- 
rolled act will be literally published in this edition, yet apparent 
clerical errors in the same will be remedied in some degree by in- 
serting the appropriate word or words in brackets. 
D. W. JONES, 
Secretary of State. 
SecrETARY’s OFFICE, 


Madison, July 15, 1857 
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CODE OF PROCEDURE. 


PuBLISHED JANUARY 5, 1857. 


An Act to Simplify and Abridge the Practice, Pleadings 
and Proceedings of the Courts of this State. 


Wuereas, It is expedient that the present forms of 
actions and pleadings in cases at common law 
should be abolished; that the distinction between 
legal and equitable remedies should no longer con- 
tinue, and that an uniform course of proceeding, in 
all cases, should be established : THEREFORE, 


Tue ProrLte or THE STATE oF WISCONSIN, REPRE- 
SENTED IN SENATE AND ASSEMBLY, DO ENACT AS FOL- 
Lows: 


General Definitions and Divisions. 


Sxotion 1. Division of remedies. 
2. Definition of an action. 
3. Definition of a special proceeding. 
4, Division of actions. 
5. Definition of criminal actions, 
6. Definition of a civil action. 
7. Civil and criminal remedies not merged, 
8. To what actions this act relates, 


1 


2 


Division of 
remedies. 


Definition of 
an action. 


Definition of 


a special pro-" 


ceeding. 


Division of 
actions, 


Definition of 
criminal ac- 
tions. 


Definition of 
a civil action. 


Civil and 


criminal rem- - 


edies not 
merged. 


To what ac- 
tions this act 
relates. 
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Section 1. Remedies in the courts of justice are di- 
vided into: 

1. Actions; 

2. Special proceedings. 

Src. 2, An action is an ordinary proceeding in a 
court of justice, by which a party prosecutes another 
party for the enforcement or protection of a right, the 
redréss or prevention of a wrong, or the punishment 
of a public offence. 

Src. 3. Every other remedy is a special proceeding. 


Sec, 4. Actions are of two kinds: 

Le Civil; 

2. Criminal. 

Src. 5. A criminal action is prosecuted by the peo- 
ple of the State, as a party against a person charged 
with a public offence, for the punishment thereof. 

Src. 6. Every other is a civil action. 


Sec. 7, Where the violation of a right admits of both 
a civil and criminal remedy, the right to prosecute the 
one is not merged in the other, 

Src. 8. This act relates to civil actions in the courts 
of this State commenced after the tenth day of Decem- 
ber, eighteen hundred and fifty-six, except where oth- 
erwise provided herein. 
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Title I. 


Of Justices Courts. 


Sxrorron 9. Jurisdiction of Justice not changed. 
10, Rules of pleadings. 
1. Pleadings. 
2 Pleadings, how put in 
3: Complaint. 
4. Answer. 
5, Pleadings, what to contain. 
6. Demurrer, 
7. Proceedings in demurrer. 
8. Plaintiff to prove his case if defendant do not appear. 
9. Proceedings in action on account of instrument for the 
payment of money only. 
10. Variance when disregarded. 
11. Amending pleadings. 
12. Execution when issuable and returnable. 
13. Execution on Justice’s judgment docketed. 
14. Requiring party to exhibit his account. 
15. Certain provisions made applicable to these courts. 


Src. 9. The courts of justice of the peace shall con- Jurisdiction 
tinue to execute the jurisdiction now vested in them pore met 
respectively, and the proceedings in such courts shall 
be as now prescribed by law, except as otherwise pro- 
vided by this act. 

Sec. 10. The following rules of pleading and pro- Rulesofplead- 
ceeding shall be observed in the courts of justice of the ”& 
peace: 

1. The pleadings in these cases are : Pleadings. 

1. The complaint of the plaintiff; 
2. The answer by the defendant. 

2. The pleadings may be oral or in writing; if oral, econ! Tag 
the substance shall be entered by the justice in his ieee 
docket ; if in writing, they shall be filed by him, and a 
reference to them be made in the docket. 

3. The complaint shall state in a plain and direct Complaints. 
manner, the facts constituting the cause of action. 
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Answer. 4, The answer may contain a denial of the complaint 


or of any part thereof, and also notice in a plain and 
direct manner of any facts constituting a defence. 


Sea 5. Pleadings are not required to be in any particular 

tain. form, but must be such as to enable a person of com- 
mon understanding to know what is intended. 

Demurrer. 6. Either party may demur to a pleading of his ad- 
versary, or any part thereof, where it is not sufficiently 
explicit to enable him to understand it, or it contain no 
cause of action or defense, although it be taken as 
true. 

Proceedings 7. If the court deem the objection well founded, it 


~on demurrer. ; = : 
shall order the pleading to be amended, and if the 


party refuse to amend, the defective pleading shall be 
disregarded. 


Saad to 8. In case a defendant does not appear and answer, 

prove his case Pap whet : . r 

if defendant the plaintiff cannot recover without proving his case, 

de not appear. ; 3 
except in cases provided by law. 


Proceedings 9. In an action or defence founded upon an account 
in action on ‘ : 
account of in- Of an instrument for the payment of money only, it 


strament for shall be sufficient for a party to deliver the account or 

the payment : 

of money only instrument to the court, and to state that there is due 
to him from the adverse party a specified sum which 


he claims to recover or set off. 


Variance 10. A variance between the proof on the trial and the 
aa allegation in a pleading, shall be disregarded as imma- 


terial, unless the court shall be satisfied that the adverse 

party has been misled to his prejudice thereby. 
Amending 11. The pleadings may be amended at any time be- 
pleadings fore the trial or during the trial, or upon appeal, when, 
by such amendment, substantial justice will be promo- 
ted. If the amendment be made after the joining of 
' the issue, and it be made to appear to the satisfaction of 
the court, by oath, that an adjournment is necessary to 


the adverse party, in consequence of such amendment 


THE STATE OF WISCONSIN. 5. 


an adjournment shall be granted. The court may, also, 
in its discretion, require as a condition of an amend- 
ment, the payment of costs to the adverse party, to be 
fixed by the court; but no amendment shall be allowed 
after a witness is sworn on a trial, when an adjourn- 
ment thereby will be made necessary. 


12. Execution may be issued on a judgment hereto- Execution 
when issuable 


fore or hereafter rendered in a justice court, at any time ang returnable 


within two years after the rendition thereof, and shall 
be returnable thirty days from the date of the same. 

13. If the judgment be docketed with the clerk of Execution on 

: : : : : . justices judge 

the cireuit court, the execution shall be issued by him ‘ment docketed 
to the sheriff of the county, and have the same effect, 
and be executed in the same manner as other executions 
and judgments of the circuit court. 

14. The court may, at the joining of issue, require Requiring 

either party, at the request of the other, at that or some er fd rd 
other specified time, to exhibit his account or demand, °°" 
- or state the nature thereof as far forth as may be in his 
power, and in case of his default, preclude him from 
giving evidence of such parts thereof as shall not have 
been so exhibited or stated. 

15. The provisions of this act respecting forms of Certain previ- 
actions, parties to actions, and the examination of par- eeubiae aaa 
ties and witnesses, shall apply to courts of justices of ese courts. 


the peace. 


Title 2. 


Of the Forms of Civil Actions. 


Sxorton 11. Distinction between actions at law and suits in equity, 
and form of all such actions and suits abolished, 
12. Parties to an action, how designated. 
13. Actions on judgment, when and how brought. 
14, Feigned issues abolished and order for trial substituted, 


6 


Distinetion 
between ac- 
tions at law 
and suits a 

uity an 
a ve all 
such actions 
and suits abol- 
ished, 


Parties to an 
action how 
designated. 


nae on 
judgment 
when and how 
brought. 


Feigned issues 
abolished and 
erder for trial 
aubstituted. 
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Src. 11. The distinction between actions at law and 
suits in equity, and the forms of all such actions and 
suits, heretofore existing, are abolished; and there shall 
be in this State hereafter but one form of action for the 
enforcement or protection of private rights and the re- 
dress of private wrongs, which shall be denominated a 
civil action. 

Sxc. 12. In such action, the party complaining shall 
be known as the plaintiff, and the adverse party as the 
defendant. 

Src. 13. No action shall be brought upon a judgment 
rendered in any court of this State, except a court of 
the justice of the peace, between the same parties, with- 
out leave of the court, for good cause shown, on notice 
to the adverse party; and no action on a judgment 
rendered by a justice of the peace shall be brought in 
the same county within two years after its rendition, 
except in cases of his death, resignation, incapacity to 
act, or removal from the county, or that the process 
was not personally served on the defendant, or on all 
the defendants, or in case of the death of some of the 
parties, or where the docket or record of such judgment 
is or shall have been lost or destroyed. 

Src. 14. Feigned issues are abolished, and instead 
thereof, in the cases where the power now exists to or- 
der a feigned issue, or when a question of fact, not put 
in issue by the pleadings, is to be tried by a jury, an 
order for the trial may be made, stating distinctly and 
plainly the question of fact to be tried, and such order 
shall be the only authority necessary for a new trial. 
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Title 3, 


Of the Parties to Civil Actions. 


Sscrtoy 15. Action to be in the name of the real party in interest, 

16, Assignment of a thing in action not to prejudice a defence. 

17, Executor or trustee may sue without the persons bene- 
ficially interested. 

18, When a married woman is a party, the husband to be 
joined, except, cc. 

19. When husband cannot be joined, must sue by next friend. 

20. Infant to appear by guardian. 

21. Who may ie joined as plaintiffs. 

22. Who may be joined as defendants. 

23. Parties united in interest when to be joined, and when 
one or more may sue and defend for the whole. 

24, Plaintiff may sue in one action all the parties to commer- 
cial paper 

25. Actions when not to abate by death, marriage, or other 
disability, and proceedings in such case. 

26. Court when to decide controversy, or to order other parties 
to be brought in, Proceeding instead of bill of inter- 
pleader. 


Sec. 15. Every action must be prosecuted in the Action tobein 
eth 1 Ui one Mia! "i . _ the name of 
name or the real party in interest, except as otherwise the real party 
provided in section seventeen; but this section shall not 1” interest. 
be deemed to authorize the assignment of a thing in 
action not arising out of a contract. 
Src. 16. Incase of an assignment of a thing in action, Assignment of 
. . ; wan a thing in ac- 
the action of the assignee shall be without prejudice to tion not to pre- 
; ae ; judi de- 
any set off or other defence existing at the time of or nee te 
before notice of the assignment, but this section shall 
not apply to a negotiable promissory note or bill of 
exchange transferred in good faith, and upon good con- 
sideration before due. 
Sec. 17. An executor or administrator, a trustee of Executor or 


g : trustee. ma) 
ati express trust, or a person expressly authorized by gue ey nme 


5 Saneet . . the ersons | 
statute, may sue without joining with him the person beneficially 
for whose benefit the action is prosecuted ; a trustee of interested, 

an express trust, within the meaning of this section, 


shall be construed to include a person with whom or 
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in whose name a contract is made for the benefit of 
another. 


Whenamar- Sc. 18. When a married woman is a party, her 
ried woman is ote : i 
party the hus- husband must be joined with her, except that : 


band to be 
joined, 
Except. she may sue alone. 


2. When the action is between herself and husband, 


1. When the action concerns her separate property, 


she may sue, or be sued alone. 


When hecan- SEC. 19. But where the husband cannot be joined 
not, must sue 
by next friend, W 


defend by her next friend.* 


ith her, as herein provided, she shall prosecute and 


_— to ap- Sxc. 20. When an infant is a party, he must appear 

ear uar- 4 . : : 

pete hs by his next friend or guardian as now provided by 
law. 


Who may be Src. 21. All persons having an interest in the subject 

joined as ; 2 ee ; 

plaintifis. of the action and in obtaining the reliet demanded, 
may be joined as plaintiffs, except as otherwise provi- 
ded in this title. 

Whe maybe Suc. 22, Any person may be made a defendant, who 

joined as de- cit : : 

Foncantel has or claims an interest in the controversy, adverse to 

the plaintiff, or who is a necessary party to a complete 


determination or settlement of the questions involved 


therein. 
Parties united SEc. 23. Of the parties to the action, those who are 
Bae united in interest must be joined as plaintiffs or defend- 


joinedand = ants; but if the consent of any one, who should have 
when one or d 


more may sue been joined as plaintiffs, cannot be obtained, he may be 

and defend for : d 

the whole. made a defendant, the reason thereof being stated in 
the complaint, and when the question is one of a com- 
mon or general interest of many persons, or when the 
parties are very numerous, and it may be impracticable 
to bring them all before the court, one or more may sue 


or defend for the benefit of the whole. 


* Section 19 was repealed by an act approved March 7, 1857. 
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Src. 24. Persons severally liable upon the same obli- Plaintiff may 
sue In one 


. . . . . +. 
gation or instrument, including the parties to bills of action all the 
; arties to com- 
exchange and promissory notes, may all, or any of them Pees paper. 


be included in the same action, at the option of the 
plaintiff. 

Src. 25. No action shall abate by the death, marriage Actions when 

. Be not to abate by 

or other disability of a party, or by the transfer of any death, mar- 
interest therein, if the cause of action survive or con- bones and 
tinue, In case of death, marriage, or other disability Procedure in 
of a party, the court, on motion at any time within one 
year thereafter or afterwards, on a supplemental com- 
plaint, may allow the action to be continued by or 
against his representative or successor in interest. In 
case of any other transfer of interest, the action shall 
be continued in the name of the original party, or the 
court may allow the person to whom the transfer is 
made to be substituted in the action. 

Src. 26. The court may determine any controversy Court when to 


: : ; decide contro- 
between the parties before it, when it can be done yersy or to or- 


der other par- 
ties to be 
their rights, but when a complete determination of the brought in. 


without prejudice to the rights of others or by saving 


controversy cannot be had without the presence of 
other parties, the court shall order them to be brought 
in; and when in an action for the recovery of real or 
personal property, a person, not a party to the action, 
but having an interest in the subject thereof, makes 
application to the court to be made a party, it may or- 
der him to be brought in by the proper amendment. A Proceeding — 
defendant, against whom an action is pending, upon a Eo iatecead. 
contract, or for specific, real, or personal property, may “” 
at any time before, answer upon affidavit, that a person, 
not a party to the action, and without collusion with 
him, makes against him a demand for the same debt or 
property, upon due notice to such person, and the ad- 
verse party apply to the court for an order to substitute 
4 


‘Certainactions 
to be tried 

where the sub- 
ject is situated, 


Other actions 
where the 
cause arose, 
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such person in his place, and discharge him from lia- 
bility to either party, on his depositing in court the 
amount of the debt, or delivering the property or its 
value to such person as the court may direct, and the 


court may, in its discretion, make the order. 


Title 4, 


Of the Place of Trial of Civil Aciions. 


Sxcrrow 27. Certain actions to be tried where the subject is situated. 
28, Other actions where the cause arose. 
29. Other actions according to the residence of the parties 
unless changed on demand of defendant, 
30. In what cases place of trial may be changed. 
31. ko aes of trial is changed papers, to be transferred 

Sxc, 27. Actions for the following causes must be 
tried in the county in which the subject of the action 
or some part thereof is situated, subject to the power of 
the court to change the place of trial in the cases pro- 
vided by statute: 

1, For the recovery of real property, or of an estate 
or interest therein, or for the determination in any form 
of such right or interest, and for injuries to real prop- 
erty ; 

2. For the partition of real property ; 

3. For the foreclosure of a mortgage of real prop- 
erty ; 

4. For the, recovery of personal property distrained 
for any cause, | 

Sxc. 28. Actions for the following causes must be 
tried in the county where the cause or some part thereof 
arose, subject to the like powers of the court to change 
the place ot trial in the cases provided by statute: 

1. For the recovery of a penalty or forfeiture impos- 
ed by statute, except that when it is imposed for an 
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offence committed on a lake, river, or other stream of 
water, situated in two or more counties, the action 
may be brought in any county bordering on such lake, 
river, or stream where the offence was committed ; 
2, Against a public officer, or person specially ap- 
pointed to execute his duties, for an act done by him 
in virtue of his office, or against a person who, by his 
command, or in his aid, shall do any thing touching 
the duties of such officer. 
Sec. 29. In all other cases, the action shall be tried Other actions 


; : : wrens according to 
in the county in which the parties,* or any of them, the residence 


shall reside at the commencement of the action; or if oe eee 
none of the parties shall reside in the State, the same on = 
may be tried in any county which the plaintiff shall 
designate in his complaint, subject, however, to the 
power of the court to change the place of trial in the 
cases provided by the statute. If the county designa- 
ted for that purpose in the complaint, be not the proper 
county, the action may, notwithstanding, be tried 
- therein, unless the defendant, before the time for an- 
swering expire, demand, in writing, that the trial be 
had in the proper county, and the place of trial be 
thereupon changed by consent of parties, or by order 
of the court as provided in this section. 
Src. 30. The court may change the place of trial in In what cases 
the following cases: Shel 
1. Where the county designated. for that purpose in & 


the complaint, is not the proper county ; 


*Amended as follows : “ Where the word ‘ patties’ occurs in section 
29, the word ‘defendants’ shall be:inserted instead thereof; Provided, 
Such action as is set forth in section 29 may be tried in the county 
where the defendant may be at the time he is served with a summons ; 
And, provided further, That nothing in said chapter 120 shall be con- 
strued to change the county where an action against the corporation 
might have been tried before the passage of said act, except that in an 
action against an insurance company, the same may be tried in the 
county where the cause of action or part thereof arose.” 


12 
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2. Where there is reason to believe that an impartial 
trial cannot be had therein; 
3. When the convenience of witnesses, and the ends 
of justice would be promoted by the change. 
Where the Src. 31. When the place of trial is changed, all 


Jace of trial 


ischanged Other proceedings shall be had in the county to which 


mae the place of trial is changed, unless otherwise provided 
also, by the consent of the parties in writing duly filed, or 


order of the court, and the papers shall be filed or 
transferred accordingly. 


Title 5. 


Of the Manner of Commencing Civil Actions. 


Srorron 32 


33. 


34 


35. 


36. 


29 


Ol. 
38. 


39k 
40. 


41. 


42. 
A3. 
44, 


Actions, how 


Actions—how commenced. 

Summons, requisite of, 

Notice to be inserted im certain actions. 

Complaint need not be served with summons. In such 
case summons must state where it is, or it will be filed ; 
when must be served ; when notice of object of suit 
may be served with summons. _ 

Defendant unreasonably defending when to pay costs. 

Notice of pendancy of action affecting title to real prop- 
erty. 

Summons—by whom served. 

Summons—how served and returned. 

Publication when defendant cannot be found. Affidavit 
what to contain, in what cases publication may be made, 
what the order shall contain, personal service of sum- 
mons and complaint equivalent to publication, when 
defendant may be allowed to defend, bonds for restitu- 
tion, in all such cases complaint to be first filed. 

Proceedings when there are several defendants and part 
only are served. 

When service complete in case of publication. 

Service of summons, how proved. 

When jurisdiction of an action acquired, 


Src. 32. Civil actions in the courts of records of this 


commenced. State shall be commenced by the service of a summons 


with or without seal. 


Summons, ree SEC. 33. The summons shall be subscribed by the 


quisite of, 


plaintiff or his attorney, and directed to the defendant, 


THE STATE OF WISCONSIN, 138 


and shall require him to answer the complaint, and 
serve a copy of his answer on the person whose name 
is subscribed to the summons at a place within the 
State to be therein specified, in which there is a post 
office, within twenty days after the service of the sum- 
mons, exclusive of the day of service. 
Sec. 34. The plaintiff shall also insert in the sum- Notice to be 
2 : inserted in 
mons a notice in substance as follows: Metmiactions 
1. In an action arising on contract for the recovery 
of money only, that he will take judgment for a sum 
specified therein, if the defendant fail to answer the 
complaint in twenty days after the service of the sum- 
mons. 
2. In other actions, that if the defendant shall fail to 
answer the complaint within twenty days after service 
of the summens, the plaintiff will apply to the court for 
the relief demanded in the complaint. 
Suc. 35. A copy of the complaint need not be served Complaint 
with the summons. In such case the summons shall oe uve 


state where the complaint is or will be filed. And if S*™mous, 
in such case 


the defendant, within twenty days thereafter, in person eaeiens mast 
: +6 state where 10 

or by attorney, demand, in writing, a copy of the com- is, orit will be 

plaint, specifying a place within the State where it may Ns 

be served, a copy of it shall be served within twenty 

days thereafter accordingly ; and after such service, the 

defendant shall have twenty days to answer; but only 

one copy need be served on the same attorney. In the When must be 

: “Emeerservied. 

case of a defendant against whom no personal claim is 

made in an action, the plaintiff may deliver to such 

defendant, with a summons, a notice subscribed by the 

plaintiff or his attorney, setting forth the general object 

of the action. A brief description of the property when notice 

affected by it, if it affect specific, real or personal pro- le abe 

perty, and that no personal claim is made against such "ved with 

: ‘ i summons, 
defendant, in which case no copy of the complaint 
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need be served on such defendant, unless, within the 
term for answering, he shall, in writing, demand the 


same, 
Defendant un-' SeEc. 36. If a defendant on whom such notice is 
reasonably de- : 
fending when S¢rved, unreasonably defend the action, he shall pay 


to pay costs. costs to the plaintiff, 
Notice of pen- Sec. 37. In an action affecting the title to real pro- 


d f ac- a0. tore F . : 
tion afectix, > perty, the plaintiff, at the time of filing the complaint, 


title to real 


property. or at any time afterwards, may file with the register of 


deeds * of each county in which the property is situ- 
ated, a notice of the pendency of the action, containing 
the names of the parties, the object of the action, and a 
description of the property in that county affected there- 
by; and if the action be for the foreclosure of a mort- 
gage, such notice must be filed twenty days before 
judgment, and must contain the date of the mortgage, 
the parties thereto, and the time and place of recording 
the same. From the time of filing only, shall the pen- 
dency of the action be constructive notice to a purchas-_ 
-er or incumbrancer of the property: affected thereby. 

Summons, by Sec. 38. The summons may be served by the sheriff 

vine a mami county where the defendant may be found, or by 
any other person not a party to the action. 

The service shall be made and the summons re- 
turned, with proof of the service, to the person whose 
name is subscribed thereto, with all reasonable dili- 
gence. 

The person subscribing the summons may, at his 
option, by an endorsement on the summons, fix a time 
for the service thereof, and the service then shall be 
made accordingly. 

Summonshow Sxc, 39. The summons shall be served by delivering 


served. and 
po bien ey a copy thereof, as follows: 


* In the former edition, the words “clerk of the circuit court’ were 
inserted here by a clerical error. 
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1. If the suit be against a corporation, to the presi- 
dent or other head of the corporation, secretary, cashier, 
treasurer, director, or managing agent thereof; but 
such service can be made in respect toa foreign corpo- 
ration only when it has property within this State, or 
the cause of action arose therein. 

2. If against a minor, under the age of fourteen 
years, to such minor personally, and also to his father, 
mother, or guardian, or if there be none within the State, 
then to any person having the care and control of such 
minor, or with whom he shall reside or in whose serv- 
ice he shall be employed. 

3. If against a person judicially declared to be of 
unsound mind, or incapable of conducting his own 
affairs, in consequence of habitual drunkenness, and for 
whom a committee has been appointed, to such com- 
mittee, and to the defendant personally. 

4. In all other cases to the defendant personally, or 
if not found, by leaving a copy thereof at his usual 
place of abode, in preseuce of some one of the family 
of suitable age and discretion, who shall be informed 
of the contents thereof. . 

Src. 40. When the person on whom the service of Affidavit— 
the summons is to be made, cannot, atter due diligence, he» yobs 
be found within the State, and that fact shall appear 
by affidavit to the satisfaction of a court or a judge 
thereof, or a county judge or court commissioner, and 
it shall in like manner appear that a cause of action 
exists against the defendant in respect to whom the 
service is to be made, or that he is a necessary or pro- 
per party to an action relating to real property in this 
State, such court or judge may grant an order that the 
service be made by the publication of a summons, in 
either of the following cases: 
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In what cases 1, Where the defendant is a foreign corporation and 

publication Keays we 3 

may be made. has property within this State, or the cause of action 
arose therein. 

2, When the defendant being a resident of this State 
has departed therefrom with intent to defraud his cred- 
itors or avoid the service of a summons, or keeps 
himself concealed therein with the like intent. 

3. Where he is a non-resident but has property 
therein, and the action is on contract, and the court has 
jurisdiction of the subject of the action. 

4. Where the subject of the action is real or personal 
property in this State, and the defendant has or claims 
a lien or interest, actual or contingent therein, or the 
relief demanded consists wholly or partly in excluding 
the defendant from any interest or lien therein. 

5. Where the action is for divorce in the cases pre- 
scribed by law: 


What the or- | The order shall direct the publication to be made in 
der shall con- : : 5 
tain, one newspaper, to be designated as most likely to give 


notice to the person to be served, and for such length 
of time as shall be deemed reasonable, not less than 
once a week for six weeks. 
iin de. In case of publication, the court or judge shall also 
monsandeom- direct a copy of the summons and complaint to be 
Dat ete forthwith deposited in the post office, directed to the 
ae: person to be served, at his place of residence, unless it 
appears that such residence is neither known to the 
party making the application, nor can with reasonable 
diligence be ascertained by him. 
When the publication is ordered, personal service of 
a copy of the summons and complaint out of the State 
shall be equivalent to publication and deposit in the 
post office, ; 
When defend- If the summons shall not be personally served ona 


t may b 
iloysil to. defendant, nor received by such defendant, through the 


defend, 
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pest office, in the cases provided for in this section, he, 
or his representatives shall, on application and sufficient 
cause shown, at any time before judgment be allowed 
to defend the action; and except in actions for divorce, 
the defendant or his representative may, in like manner 
upon good cause shown, be allowed to defend after 
judgment, at any time within one year after notice 
thereof, and within three years after its rendition, on 
such terms as shall be just, except in actions for divorce; 
and if the defence be successful, and the judgment or 
any part thereof, shall have been collected or otherwise 
enforced, such restitution may thereupon be compelled 


17 


as the court shall direct; and the court may require Bonds for rea- 


is issued, as is now required by law, but the title to 
property sold under such judgment, to a purchaser in 
good faith, shall not thereby be affected; and in all 
cases where publication is made, the complaint shall 
be first filed, and the summons as published shall state 
the time and place of such filing. 


: oe A .  titution, in all 
bonds to be given for such’ restitution before execution such cases 
complaint to 
be first filed. 


Src, 41. When the action is against two or more Proceedings 


defendants, and the summons is served on one or more 
but not on all of them, the plaintiff may proceed as 
follows : 

1, If the action be against several persons jointly 
indebted upon a contract, he may proceed against the 
defendant served, unless the court shall otherwise direct; 
or, 

2, In an action against defendants severally liable, 
he may proceed against the defendant or: defendants 
served in the same manner as if such defendant or 
defendants were the only parties proceeded against. 

3. If all the defendants have been served, judgment 
may be taken against any or either of them severally, 
when the plaintiff would be entitled to judgment against 

3 


where there 
are several de- 
fendants, and 
part only are 
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When service 
complete in 
case of publi- 
cation. 


Service of 
summons, how 
proved, 


When juris- - 
diction of ac- 
tion required, 


CODE OF PROCEDURE OF 


such defendant or defendants, if the action had been 
against them, or any of them alone. 

Src. 42, In the cases mentioned in section forty, the 
service of the summons shall be deemed complete at 
the expiration of the time prescribed by the order for 
publication. 

Src. 43. Proof of the service of the summons and 
of the complaint, or notice, if any, accompanying the 
same, shall be as follows: 

1. If served by the sheriff, his certificate thereof; or, 

2. If by any other person, his affidavit thereof; or, 

3. In case of publication, the affidavit of the printer 
or his foreman or principal clerk, showing the same, 
and an affidavit of a deposit of a copy of the summons 
in the post office, as required by law, if the same shall 
have been dep)sited ; or 

4, The written admission of the defendant. In case 
of service otherwise than by publication, the certificate 
or affidavit shall state the time and manner of service. 

Src. 44. From the time of the service of the sum- 
mons in a civil action or the allowance of a provisional 
remedy the court shall be deemed to have acquired 
jurisdiction, and to have control of all the subsequent 
proceedings. A voluntary appearance of a defendant 
is equivalent to a personal service of the summons 
upon him. 
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Title 6. 


Of the Pleadings in Civil Actions. 


. The complaint. 

The demurrer. 

. The answer. 

. The reply. 

. General rules of pleading, 

Mistakes in pleading and amendments. 


CHAPTER 


. 
CHAPTER I, 


The Complaint. 


Szcrtion 45. Forms of pleading heretofore existing, abolished. 

46. First pleading to be complaint, 

47. Complaint, what to contain. 

Src. 45. All the forms of pleading heretofore exist- Forms of 

: . 2 pleading here- 
ang, ore abolished, and hereafter the forms of pleading tofore existing 
in civil actions, in courts of record, and the rules by abolished. 
which the sufficiency of the pleadings are determined 
are those prescribed by this act. 


Sec. 46. The first pieading on the part of the plain- First pleading 


ore 3 to be com- 
tiff is the complaint. ; pik 
Src. 47. The complaint shall contain, Complains, 


1. The title of the cause, specifying the name of the ist esp as 
court in which the action is brought, the name of the 
county in which the plaintiff desires the trial to be had, 
and the names of the parties to the action, plaintiff and 
defendant ; 

2. A plain and concise statement of the facts con- 
stituting a cause of action without unnecessary repeti- 
tion ; 

3. A demand of the relief to which the plaintiff 
supposes himself entitled; if the recovery of money 
be demanded the amount thereof shall be stated, 


Defendant to 
demur or an- 
swer, 


When the de- 
fendant may 
demur, and 
-causes of de- 
nya. 


Demurrer 
must specify 
grounds of ob- 
jection to com- 
plaint. 


How to pro- 
ceed if com- 
plaint be 
amended. 
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CHAPTER II. 


The Demurrer. 


Szcrioy 48, Defendant to demur or answer. 
49, When the defendant may demur and causes of demur. 
50. Demurrer must specify grounds of objection to complaint. 
51. How to proceed if complaint be amended. 
52. Objection not appearing on complaint may be taken by 
answer. 
53. Objection when deemed waived. 

Src. 48. The only pleading on the part of the de- 
fendant is either a demurrer or an answer. It must be 
served within twenty days after the service of the copy 
of the complaint. 

Sec. 49. The defendant may demur to the com- 
plaint, when it shall appear upon the face thereof; 
either, 

1. That the court has no jurisdiction of the person, 
of the defendant or the subject of the action; or, 

2. That the plaintiff has no legal capacity to sue; 
or, ; 

3. That there is another action pending between the 
same parties for the same cause ; or," 

4. That there is a defect of parties, plaintiff or de- 
fendant; or, 

5. That several causes of action have been improp- 
erly united ; or, 

6. That the complaint does not state facts sufficient 
to constitute a cause of action. 

Src. 50. The demurrer shall distinctly specify the 
grounds of objection to the complaint. Unless it do 
so, it may be disregarded. It may be taken to the 
whole complaint, or to any of the alleged causes of 
action stated therein. 

Src. 51. If the complaint be amended, a copy there- 
of must be served on the defendant, who must answer 
it within twenty days, or the plaintiff upon filing with 
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the clerk, due proof of the service, and of the defend- 
ant’s omission, may proceed to obtain judgment as 
provided by section one hundred and fifty-eight, but 
where an application to the court for judgment is nec- 
essary, eight days’ notice thereof must be given to the 
defendant. 
Src. 52. When any of the matters enumerated in Objection not 


section forty-nine do not appear upon the face of the Sophie. 
complaint, the objection may be taken by answer. oe 


Src. 53. If no such objection be taken, either by de- Objection, 
when deemed 


murrer or answer, the defendant shall be deemed to yaived. 
have waived the same, excepting only the objection to 
the jurisdiction of the court, and the objection that the 
complaint does not state facts sufficient to constitute a 


cause of action. 


CHAPTER III. 


The Answer. 


Sxorron 54. Answer, what to contain. 

55. What constitutes a counter claim. 

56. May set forth as many grounds of defence as exists, but 
must be separately stated. 

57, Demurrer as to some causes of action, and answer as to 
others. 3 

58. Sham defences to be stricken out on motion. 

59. Reply, when necessary, and what to contain. What case 

, plaintiff may demur to answer. 

60. When defendant may move for judgment upon an answer. 

61, Demurrer to reply. 


Sec. 54. The answer of the defendant must contain, Answer, what 

1, A general or specific denial of each material al- i Soa, 
legation of the complaint, controverted by the defend- 
ant, or of any knowledge or information thereof suffi-’ 
cient to form a belief; 

2. A statement of any new matter constituting a 
defence or counter claim, in ordinary and concise lan- 
guage, without repetition. 

Sec. 55. The counter claim mentioned in the last What consti- 


F ws i : tutes a counter 
section, must be one existing in favor of a defendant claim. 
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and against a plaintiff, between whom a several judg- 
ment might be had in the action, and arising out of 
one of the following causes of action: 

1. A cause of action arising out of the contract or 
transaction set forth in the complaint, as the founda- 
tion of the plaintiff’s claim or connected with the sub- 
ject of the action; 

2, In an action arising on contract, any other cause 
of action arising also on contract and existing at the 

. commencement of the action. 
May set forth Suc. 56, The defendant may set forth by answer as 
pada many defences and counter claims as he may have, 


grounds of ; 

pa ri whether they be such as have been heretofore denomi- 

exist, DU ‘ 

must be sepa- nated legal or equitable, or both; they must each be 

rately stated. : 
separately stated, and refer to the causes of action 
which they are intended to answer in such manner 
that they may be intelligibly distinguished. 

Demurrerasto Sec. 57. The defendant may demur to one or more 

some causes of ; : : ‘ 

action and an- Of several causes of action stated in the complaint and 

swer as to : Bee 

others, | answer the residue. 

Shamdefences SeEc. 58. Sham and irrelevant answers and defences 

to be strick : 

out on motion, May be stricken out on motion, and upon such terms 
as the court may, in their discretion, impose. 

Reply when Sec. 59. When the answer contains new matter, 

necessary, and F : F MR py 

what tocon- constituting a counter claim, the plaintiff may, within 

py twenty days, reply to such new matter, denying, gen- 
erally or specially, each allegation controverted by him, 
or any knowledge or information thereof, sufficient to 
form a belief, and he may allege, in ordinary and con- 
cise language, any new matter not inconsistent with 
the complaint constituting a defence to such new mat- 
ter in the answer, and the plaintiff may, in all cases, 

In what cases demur to the answer, for insufficiency, stating, in his 

plaintiff may 2 le 

demur toan- Gemurrer, the grounds thereof, and the plaintiff may 


ewe demur to one or more of several defences or counter 
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claims, set up in the answer, and reply to the residue 
of the counter claim. 
Sec. 60. If the answer contain a statement of new When defend- 


matter constituting a counter claim, and the plaintiff os (ndsnenh 


J ; upon an an- 
fail to reply or demur thereto within the time prescrib- (P0" 


ed by law, the defendant may move, on a notice of not 
less than ten days, for such judgment as he is entitled 
to upon such statement, and if the case require it, a 
writ of inquiry of damages may be issued. 

Src. 61. If a reply of the plaintiff to any defence set pemeter to 
up by the answer of the defendant be insufficient, the se 
defendant may demur thereto,.and shall state the 
grounds thereof. 


CHAPTER V 


; General Rules of Pleading. 


Szorton 62, Pleadings, how subscribed and when verified 
63. Verification of pleadings. 
64. How to state an account in pleading, 
65. Pleadings to be liberally construed. 
66. Irrelevant and redundant matter to be stricken out. 
67. Judgments, how to be pleaded. 
68. Condition precedent, how to be pleaded. 
69, Private statutes, how. pleaded. 
70. Libel and slander, how stated in complaint. 
71. Answer in such cases, 
72. In actions to recover property distrained for damage, an- 
swer need not set forth title. / 
73. What causes of action may be joined in same action. 
74. To what such causes must belong. 
75. Allegation not denied, when to be deemed true. 
76. What matters deemed controyerted without reply. 


Sec, 62. Every pleading in a court of record must Pleadings— 
be subscribed by the party, or his attorney, and when Ne la 
any pleading is verified, every subsequent pleading, vefe¢. 
except a demurrer, must be verified also. 

Szc. 63, The verification must be to the effect, that Verification of 
the same is true to the knowledge of the person mak- Rees 
ing it, except as to those matters stated on information 
and belief, and as to those matters he believes it to be 
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true, and must be by the affidavit of the party, or if © 
there be several parties united in interest and pleading 
together, by one at least of such parties acquainted with 
the facts, if such party be within the county where the 
attorney resides, and capable of making the affidavit. 
The affidavit may also be made by the agent or attor- 
ney, if the action or defence be founded upon a writ- 
ten instrument for the payment of money only, and 
such instrument be in the possession of the agent or 
attorney; or if all the material allegations of the 
pleadings be within the personal knowledge of the 
agent or attorney. When the pleading is verified by 
any other person than the party, he shall set forth in 
the affidavit his knowledge, or the grounds of his belief 
on the subject, and the reasons why it is not made by 
the party. When a corporation is a party, the verifica- 
tion may be made by any officer thereof. And when 
the State, or any officer thereof in its behalf is a party, 
the verification may be made by any person acquaint- 
ed with the facts. The verification may be omitted 
when an admission of the truth of the allegations 
might subject the party to prosecution for felony. 
And no pleading can be used in a criminal prosecution 
against the party as proof of a fact admitted or alleged 
in such pleading. 

How tostate Sxrc.64. It shall not be necessary for a party to set 

aati: in forth in a pleading the items of an account therein al- 
ledged, but he shall deliver to the adverse party, within 
ten days after a demand thereof, in writing, a copy of 
the account, which, if the pleading is verified, must be 
verified by his own oath, or that of his agent or attor- 
ney, if within the personal knowledge of such agent or 
attorney, to the effect that he believes it to be true, or 
be precluded from giving evidence thereof. ‘The court 
or a judge thereof, or a county judge, may order a fur- 
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ther account when the one delivered. is defective; and 
the court may in all cases order a bill of particulars of 
the claim of either party to be furnished. 

Src. 65. In the construction of a pleading for the Pleadings to 

abe : ¢ 2 be liberally 

purpose of determining its effect, its allegations shall be construed. 
liberally construed, with a view to substantial justice 
between the parties. 

Sec. 66. If irrelevant and redundant matter be insert- Irrelevant and 


: ; : ; : redundant 
ed in a pleading, it may be stricken out on motion of matter to be 


any person aggrieved thereby ; and when the allegations a 
of a pleading are so indefinite or uncertain that the 

precise nature ofthe charge or defence is not apparent, 

the court may require the pleading to be made definite 

and certain by amendment. 

Src. 67. In pleading a judgment or other determina- Judgments 
: * e Medes! See bes a 4 how to be 
tion of a court or officer of special jurisdiction, it shall pleaded. 
not be necessary to state the facts conferring jurisdic- 
tion, but such judgment or determination may be stated 
to have been duly given or made. If such allegation 
be controverted, the party pleading shall be bound to 
establish on the trial the facts conferring jurisdiction. 

Sxc. 68. In pleading the performance of conditions Condition pre- 
precedent in a contract, it shall not be necessary to state See : 
the facts showing such performance, but it may be 
stated generally that the party duly performed all the 
conditions on his part, and if such allegation be contro- 
verted, the party pleading shall be bound to establish 
on the trial the facts showing such performance. In an 
action or defence founded upon an instrument for the 
payment of money only, it shall be sufficient for the 
party to give a copy of the instrument, and to state that 
there is due to him thereon from the adverse party a 
specified sum which he claims. 

Src. 69. In pleading a private statute or a right de- Private stat- 
rived therefrom, it shall be sufficient to refer to such aa : 

4 
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statute by its title and the day of its passage, and the 
court shall thereupon take judicial notice thereof. 

Libel and Src. 70. In.an action for libel or slander, it shall not 

slander—how : : side 

stated incom- be necessary to state in the complaint any extrinsic 

plain? facts for the purpose of showing the application to the 
plaintiff of the defamatory matters out of which the 
cause of action arose; but it shall be sufficient to state 
generally that the same was published or spoken con- 
cerning the plaintiff, and if such allegation be contro- 
verted, the plaintiff shall be bound to establish on trial 
that it was so published or spoken. 

mr Src. 71. In the actions mentioned in the last section, 
the defendant may, in his answer, allege both the truth 
of the matter charged as defamatory, and any mitigat- 
ing circumstances, to reduce the amount of damages ; 
and whether he prove the justification or not, he may 
give in evidence the mitigating circumstances. 

Tn action to Src. 72. In an action to recover the possession of 


recover prop- : . . 
erty distrai,. property distrained, doing damage, an answer that 


ed for damage 
—answer need 


4 set forth _ ed, was lawfully possessed of the real property upon 
pLtLe. 


the defendant or person by whose command he act- 


which the distress was made, and that the property 
distrained was at the time doing damage thereon, shall 
be good, without setting forth the title to such real 
property. 
What causesof Sxc, 73. The plaintiff may unite in the same com- 
action may-be ; . 
joined in same Plaint several causes of action, whether they be such 
one as have been heretofore denominated legal or equitable 
or both, where they arise out of, 
1. The same transaction, or transactions connected 
with the same subject of action; 
2. Contract, express or implied ; 
3. Injuries with or without force, to person and pro- 
perty, or either; or, 
_4, Injuries to character; or, 
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5. Claims to recover real property, with or without 
damages for the withholding thereof, and the rents and 
profits of the same; or, 

6. Claims to recover personal property with or with- 
out damages for the withholding thereof; or, 

7. Claims against a trustee by virtue of a contract, or 
by operation of law. 

Src. 74. But the causes of action so united must all To what such 
belong to one of these classes, and must affect all the peluet? ae 
parties to the action, and not require different places of 
trial, and must be stated respectively [separately. | 

Src. 75. Every material allegation of the complaint Allegation not 
not controverted by the answer, as prescribed in section ee Fey oy 
54, and every material allegation of new matter in the *® 
answer constituting a counter claim, not controverted 
by the reply, as prescribed in section 59, shall, for the 
purposes of the action, be taken as true. 

Sec. 76. But the allegation of new matter in the an- What matters 
swer, not relating to a counter claim, or of new matter ae 
in a reply, is to be deemed controverted by the adverse “i#2"* Eeriyt 
party as upon a direct denial or avoidance, as the case 
may require. 


CHAPTER VI. 
Mistakes in Pleadings and /imendments. 


Section 77. Material variances, how provided for. 

8. Immaterial variances, how provided for. 

9. What to be deemed a variance. 

80. Amendments of course and after demurrer. 

81. Amendments by the court. 

82. General control of court over proceedings. 

83. Suing a party by fictitious name, when allowed. 

84. No error or defect to be regarded, unless it affects sub- 
stantial rights. 

85. Supplementary complaints, answer and reply. 


Src. 77. No variance between the allegation in a Material vari- 


. : ances—how 
pleading and the proof shall be deemed material, unless provided for, 
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Immaterial 
Yariances— 
hew provided 
for, 


What to be 
deemed a yari- 
ance, 


Amendments 
ef course and 
after demurrer 
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it shall actually mislead the adverse party to his preyu- 
dice in maintaining his action or defence upon its 
merits. Wherever it shall be alleged that a party has 
been so misled, that fact shall be proved to the satis- 
faction of the court, and in what respect he has been 
misled, and thereupon the court may order the pleading 
to be amended upon such terms as may be just, 

Src, 78. Where the variance is not material as pro- 
vided in the last section, the court may direct the fact 
to be found in accordance with the evidence, or may 
order an immediate amendment without costs. 

Src. 79. Where, however, the allegation of the cause 
of action or defence to which the proof is directed, is 
unproved, not in some particular or particulars only, 
but in its entire scope and meaning, it shall not be 
deemed a case of variance within the last two sections 
but a failure of proof. 

Sec, 80. Any pleading may be once amended by the 
party of course without costs, and without prejudice to 
the proceeding already had, at any time before the pe- 
riod for answering it expires, or it can be so amended 
at any time within twenty days after the service of the 
answer or demurrer to such pleading, unless it be made 
to appear to the court that it was done for the purpose 
of delay, and the plaintiff or defendant will thereby 
lose the benefit of a term or circuit for which it is or 
may be noticed, and if it appear to the court, that such 
amendment was made for that purpose, the same may 
be stricken out and such terms imposed as to the court 
may seem just. In such case a copy of the amended 
pleading must be served on the adverse party. After 
the decision of a demurrer, either at a general or special 
term, the court may, in its discretion, if it appear that 
the demurrer was interposed in good faith, allow the 
party to plead on such terms as may seem just. If the 
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demurrer be allowed for the cause mentioned in the 5th 
sub-division of section 49, the court may, in its discre- 
tion, and upon such terms as may be just, order the 
action to be divided into as many actions as may be 
necessary to the proper deterniination of the cause of 
action therein mentioned. 

Src. $1. The court may, before or after judgment, in 4 mendments 
furtherance of justice, and upon such terms as may be by nour. 
proper, amend any pleading or proceedings, by adding 
or striking out the name of any party, or by correcting 
a mistake in the name of a party, or a mistake in any 
other respect, or by inserting other allegations material 
to the case; or when the amendment does not change 
substantially the claim or defence, by conforming the 
pleading or proceeding to the facts proved. 

Src, 82. The court may likewise, in its discretion, General com- 
and upon such terms as may be just, allow an answer Ca aiger ps 
or reply to be made, or other act to be done, after the ins- 
time limited by this act, or by an order enlarge such 
time; and may also, in its discretion, and upon such 
terms as may be just, at any time within one year after 
notice thereof, relieve a party from a judgment, order, 
or other proceeding taken against him through his mis- 
take, inadvertence or surprise, or excusable neglect, and 
may supply an omission in any proceeding ; and when- 
ever any proceeding taken by a party fails to conform 
in any respect to the provisions of this Code, the court 
may in like manner and upon like terms permit an 
amendment of such’ proceeding so as to make it con- 
formable thereto. 

Sec. 83. When the plaintiff shall be ignorant of the Suing a party 
name of a defendant, such defendant may be designat- ee 
ed in any pleading or proceeding by any name, and “ved. 
when his true name shall be discovered, the pleading or 
proceeding may be amended accordingly. 
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No error or Src. 84. The court shall, in every stage of an action, 
tetas disregard any error or defect in the pleadings or pro- 
it affects sub- ceedings, which shall not affect the substantial rights 
stantial rights, ; 
of the adverse party, and no judgment shall be reversed 
or affected by reason of such error or defect. 
Supplemental Sec. 85. The plaintiff and defendant respectively may 
complaints, “he allowed, on motion, to make a supplemental com- 
answer and , ’ ? } 
reply, plaint, answer or reply, alleging facts material to the 
case, occurring after the former complaint, answer or 
reply, or of which the party was ignorant when his 


former pleading was made. 


\ 
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Title 7. 


Of the Provisional Remedy in Civil Action. 


Cuaprer 1. Arrest and bail. 
2, Claim and delivery of personal property. 
~ 3. Injunction. 
4, Attachment. 
5. Provisional remedies. 


CHAPTER I. 
Arrest and Bail. 


Srotron 86. No person to be arrested except as prescribed by this 
act. 
87. Cases in which the defendant may be arrested. 
88. Order for arrest, by whom made. 
89. Affidavit to obtain order. 
90. Security by plaintiff before order for arrest. 
91. Order when made, and its form. 
92. Affidavit and order to be delivered to sheriff, and copy 
served on defendant, 
A 93. Arrest, how made. 
94. Defendant to be discharged on bail or deposit. 
95. Bail, how given. 
96. Surrender of defendant. 
97. Bail may arrest and surrender. 
98. Bail, how proceeded against. 
99. Bail, how exonerated. 
100. Delivery of undertaking to plaintiff, and its acceptance or 
rejection by him. 
101. Notice of justification and new undertaking of other 
bail. 
102. Qualification of bail. ° 
103. How to justify. 
104. Allowance of undertaking. 
105. Deposit of money with sheriff. 
106. Payment of money by sheriff. 
107. Substitution of bail for deposit. 
108. Money deposited, how applied or disposed of. 
109. Sheriff when liable as bail, and his discharge from lability. 
110. Proceeding against sheriff. 
111. Bail liable to sheriff. 
112. Motion to vacate, arrest or reduce bail. 
113. Affidavits on motion. 


Sxc. 86. No person shall be arrested in a civil action, No person to 


. : : he b ti - 
except as prescribed by this act; but this provision ioe 


shall not apply to proceedings for contempts. Ea Pe 
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Casesinwhich Sxc. 87. The defendant may be arrested, as herein- 
defendant may f : ; 
be arrested | after prescribed, in the following cases: 

1. In an action for the recovery of damages, on a 
cause of action not arising out of contract, where the 
defendant is not a resident of the State or is about to 
remove therefrom, or where the action is for an injury 
to person or character, or for injuring, or for wrongfully 
taking, detaining, or converting property. 

2. In an action for a fine or penalty, or for money 
received, or for property embezzled, or fraudulently 
misapplied by a public officer, or by an attorney, soli- 
citor, or counselor, or by an officer or agent of a 
corporation or banking association, in the course of his 
employment as such, or by any factor, agent, broker, or 
any person in a fiduciary capacity, or for any miscon- 
duct or neglect in office, or ina professional employment. 

3. In an action to recover possession of personal 
property unjustly detained, where the property, or any 
part thereof, has been concealed, removed or disposed 
-of, so that it cannot be found or taken by the sheriff. 
But no female shall be arrested in any action except 
for a willful injury to person, character or property. 

Order for ar- SEC. 88. An order for the arrest of the defendant 
cas iat) whom wust be obtained from a judge of the court in- which 
the action is brought, or from a county judge, or court 
commissioner. 
Affidavit to Src. 89. The order may be made where it shall ap- 
obtain order, a ope 3 
pear to the judge or commissioner, by the affidavit of 
the plaintiff, or of ‘any other person, that a sufficient 
cause of action exists, and that the case is one of those 
mentioned in section 87, 
Security b Src. 90. Before making the order, the judge or com- 
Lerner bane missioner shall require a written undertaking on the 
rest, part of the plaintiff, with or without sureties, to the 
effect that, if the defendant recover judgment, the 
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plaintiff will pay all costs that may be awarded to the 
defendant, and all damages which he may sustain by | 
reason of the arrest, not exceeding the sum specified in 
the undertaking, which shall be at least one hundred 


' dollars. If the undertaking be executed by the plain- 


tiff without sureties, he shall annex thereto an affidavit 
that he is a resident and householder or freeholder 
within the State, and worth double the sum specified 
in the undertaking, over all his debts and liabilities, 

Suc. 91. The order may be made to accompany the Order, when 
summons, or at any time afterwards before judgment. eee anit 
It shall require the sheriff of the county, where the 
defendant may be found, forthwith to arrest him, and 
hold him to bail in a specified sum, and to return the 
order at a time and place therein mentioned, to the 
plaintiff or attorney by whom it shall be subscribed or 
endorsed: 

Src. 92. The affidavit and order of arrest shall be Affidavit and 
delivered to the sheriff, who, upon arresting the defen- oie 
dant, shall deliver to him a copy thereof. | ey antl ne 

Szc. 93. The sheriff shall execute the order, by defendant. 
arresting the defendant, and keeping him in custody, ene ay 
until discharged by law; and may call the power of 
the county to his aid in the execution of the arrest as 
in case of process. 

Sec. 94. The defendant at any time before execution, Defendant to 
shall be discharged from the arrest, either upon giving - cenaes 
bail, or upon depositing the amount mentioned in the Pos 
order of arrest, as provided in this chapter. 

Suc. 95. The defendant may give bail, by causing a Bail, how 
written undertaking to be executed by two or more ® 
sufficient bail, stating the places of residence and oc- 
cupations, to the effect that the defendant shall, at all 
times, render himself amenable to the process of the 


court during the pendency of the action, and to such 
5 
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as may be issued to enforce the judgment therein; or if 
he be arrested for the cause mentioned in the third 
sub-division of section 57,* an undertaking to the same 
effect as that provided by section 119. 
Surender of Sxc. 96. At any time before a failure to comply with 
detendant.  Sheix undertaking, the bail may surrender the defendant 
in their exoneration, or he may surrender himself to 
the sheriff of the county where he was arrested, in the 
following manner: 
_ 1, A certified copy of the undertaking of the bail 
shall be delivered to the sheriff, who shall detain the 
defendant in his custody thereon,as upon an order of 
arrest, and shall by a certificate in writing acknowledge 
the surrender. . 

2, Upon the production of a copy of the undertaking 
and sheriff’s certificate, a judge of the court or county 
judge, or court commissioner, may, upon a notice to the 
plaintiff, of eight days, with a copy of the certificate, 
order that the bail be exonerated; and on filing the 
order and the papers used on such application, they 
shall be exonerated accordingly. 

But this section shall not apply to the arrest for the 
causes mentioned in the third sub-division of section 
87, so as to discharge the bail from an undertaking 
given to the effect provided by section 119. 

Bail may ar- Sxc. 97. For the purpose of surrendering the de- 

fee *" fendant, the bail, at any time or place, before they are 
finally charged, may themselves arrest him, or by a 
written authority, endorsed on a certified copy of the 
undertaking, may empower any person of suitable age 
and discretion to do so. 

Bail, how pro- Sec. 98. In case of failure to comply with the under- 

ceeded against taking, the bail may be proceeded against by action only. 


* Amended—in section 95, where the figures “57” occur, figures 
“87” shall be inserted instead thereof. 
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Src. 99, The bail may be exonerated, either by the Bail, how ex- 
death of the defendant, or his imprisonment in a State paged: 
prison, or by his legal discharge from the obligation to 
render himself amenable to the process, or by his sur- 
render to the sheriff of the county where he was 
arrested, in execution thereof, within twenty days after 
the commencement of the action against the bail, or 
within such further time as may be granted by the 
court. 

Sxc. 100. Within the time limited for that purpose, Delivery of 
the sheriff shall deliver the order of arrest to the apes 
plaintiff or attorney, by whom it is subscribed, with his 
return endorsed, and a certified copy of the undertak- 
ing of the bail. The plaintiff within ten days there- 
after, may serve upon the sheriff, a notice that he does 
not accept the bail, or he shall be deemed to have ac- 
cepted it, and the sheriff shall be exonerated from lia- 
bility. 

Src. 101. On the receipt of such notice, the sheriff Notice of jus- 


Sor E tification and 
or defendant may, within ten days thereafter, give to new under- 


| the plaintiff or attorney by whom the order of arrest is fae 


subscribed, notice of justification of the same, or other 

bail, (specifying the places of residence and occupa- 

tions of the latter) before a judge of the court or county 
judge, or justice of the peace, ata specified time and 
place, the time to be not less than five nor more than 

ten days thereafter. In case other bail be given, there 

shall be a new undertaking, in the form prescribed in 
section ninety-five. 

) Sxc. 102. The qualifications of bail must be as fol- Qualification — 
lows: fe 
1, Each of them must be a resident and household- 

_ er or freeholder, within the State; 

2. They must each be worth the amount specified in 

the order of arrest, exclusive of property exempt from 
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execution, but a judge or a justice of the peace, ow 

_ justification, may allow more than two bail to justify 
severally in amounts less than that expressed in the 
order, if the whole justification be equivalent to that of 
two sufficient bail. 

How to justify Sxc, 103. For the purpose of jurisdiction, each of 
the bail shall attend before the judge, or a justice of 
the peace, at the time and place mentioned in the no- 
tice, and may be examined on oath, on the part of the 
plaintiff, touching his sufficiency, in such manner’ as 
the judge or justice of the peace, in his discretion, may 
think proper. The examination shall be reduced to 
‘writing, and subscribed by the bail, if required by the 
plaintf 

Allowance of Sxc. 104. If the judge or justice of the peace find 

ee: the bail sufficient, he shall annex the examination to 
the undertaking, endorse his allowance thereon, and 
cause them to be filed with the clerk; and the shenff 
shall thereupon be exonerated from liability. 

Deposit of Src. 105. The defendant may, at the time of his ar- 

monger wete rest, instead of giving bail, deposit with the sheriff the 


sheriff, 
amount mentioned in the order. The sheriff shall 
thereupon give the defendant a certificate of the de- 
posit, and the defendant shall be discharged out of 
custody. 

Payment of Sec. 106. The sheriff shall, within four days after 


ren Re the deposit, pay the same into court, and shall take 
sheriff. from the officer receiving the same two certificates of 
payment, the one of which he shall deliver to the 
plaintiff, and the other to the defendant. For any de- 
fault in making such payment, the same proceedings 
may be had on the official bond of the sheriff, to 
collect the sum deposited, as in other cases of delin- 


quency. 
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Sxc. 107. If money be deposited, as provided in the Substitution 
; ; ; Ee ._ of bail for:de- 

last two sections, bail may be given and justified upon posit, 
notice, as prescribed in section one hundred and one, 

any time before judgment; and thereupon the judge 

before whom the justification is had, shall direct, in 

the order of allowance, that the money deposited be 

refunded by the sheriff to the defendant, and it shall 

be refunded accordingly. 

Src. 108. Where money shall have been so deposit- Money depos- 
ed, if it remain on deposit at the time of an order or ied oh tee 
judgment for the payment of money to the plaintiff, posed of, 
the clerk shall, under the direction of the court, apply 
the same in satisfaction thereof, and after satisfying the 
judgment, shall refund the surplus, if any, to the 
defendant. If the judgment be in favor of the de- 
fendant, the clerk shall refund to him the whole sum 
deposited, and remaining unapplied. 

Sxc. 109. If, after being arrested, the defendant escape Sheriff, whem 


: : pia liab]l bai 
or be rescued, or bail be not given or justified, or a and te 


deposit be not made instead thereof, the sheriff shall habit 
himself be liable as bail. “But he may discharge him- 
self from such liability by the giving and justification 
of bail as provided in sections 101, 102, 103 and 104, 
at any time before process against the person of the de- 
fendant to enforce an order or judgment in the action. 

Src. 110. If a judgment be recovered against a sher- Proceedings 
5 i an on judgment 
iff upon his liability as bail, and an execution thereon against sheriff. 
be returned unsatisfied, in whole or in part, the same 
) proceedings may be had on the official bond of the 
sheriff to collect the delinquency as in other cases of 
delinquency. 

Sxc. 111. The bail taken upon the arrest shall, unless Bail liable to 
they justify, or other bail be given or justified, be liable eal 
to the sheriff by action for damages which he may 
_ sustain by reason of such omission. 
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ed. 


Affidavit and 
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Sec. 112, A defendant arrested may, at any time be- 
fore the justification of bail, apply, on motion, to vacate 
the order of arrest, or to reduce the amount of bail. 

Src. 113. If the motion be made upon affidavit on the 
part of the defendant, but not otherwise, the plaintiff 
may oppose the same, by affidavit or other proof, in ad- 
dition to those on which the order or arrest was made. 


CHAPTER II. 


Claims and Delivery of Personal Property. 


Sxction 114. Delivery of foe property, when it may be claimed. 

115. Affidavit and its requisites. 

116. Requisition to sheriff to take and deliver the property. 

117, Security on part of the plaintiff and justification. 

118. Exception to sureties, and proceedings thereon, or on 
failure to accept. 

119. Defendant when entitled to re-deliyery. 

120. Justtfication of defendant's sureties. 

121. Qualification and justification of sureties. 

122, Property, how taken when concealed in building or 
enclosure. 

123, Property, how kept. 

124. Claim of property by third person, and proceeding 
thereon. , 

125. Notice and affidavit, when and where to be filed, 

Src. 114. The plaintiff in an action to recover the 
possession of personal property, may, at the time of is- 
suing the summons, or at any time before answer, claim 
the immediate delivery of such property, as provided 
in this chapter. 

Src. 115. Where a delivery is claimed, an affidavit 
must be made by the plaintiff, or by some one in his 
behalf, showing: 

1, That the plaintiff is the owner of the property 
claimed, (particularly describing it,) or is lawfully enti- 
tled to the possession thereof by virtue of a special pro- 
perty therein, the facts in respect to which shall be set 
forth. 

2. That the property is wrongfully detained by the 


defendant. 
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3, The alleged cause of the detention thereof, accord- 
ing to his best knowledge, information and belief. 

4, That the same has not been taken for a tax, as- 
sessment or fine, pursuant to a statute, or seized under 
an execution or attachment against the property of 
the plaintiff, or if so seized, that it is by statute exempt 
from such seizure; and, 

5. The actual value of the property. 

Sec, 116. The plaintiff may thereupon, by an en- Requisition to 
dorsement in writing upon the affidavit, require the pe te a 
sheriff of the county where the property claimed may Prope"ty- 
be, to take the same from the defendant and deliver it 
to the plaintiff. 

Sec. 117, Upon the receipt of the affidavit and notice, security on 

with a written undertaking, executed by one or more ee 
sufficient sureties, approved by the sheriff, to the effect Justification. 
that they are bound in double the value of the property, 
as stated in the affidavit, for the prosecution of the ac- 
tion, for the return of the property to the defendant, if 
return thereof be adjudged, and for the payment to him 
of such sum as may for any cause be recovered against 
the plaintiff, the sheriff shall forthwith take the property 
described in the affidavit, if it be in the possession of 
the defendant or his agent, and retain it in his custody. 
He shall also, without delay, serve on the defendant a 
copy of the affidavit, notice and undertaking, by deliv- 
ering the same to him personally, if he can be found, 
or his agent from whose possession the property is taken, 
or if neither can bé found, by leaving them at the usual 
place of abode of either, with some person of suitable 
age and discretion. 

Sec. 118. The defendant may, within three days after Exception to 
the service of a copy of the affidavit and undertaking, ice 
give notice to the sheriff that he excepts to the suffi- ‘Beree7 or on 


4 failure to ac- 
ciency of the sureties. If he fails to do so, he shall be cept. 
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deemed to have waived all objection to them. When 
he defendant excepts, the sureties shall justify, on notice 
in like manner as upon bail on arrest. And the sheriff 
shall be responsible for the sufficiency of the sureties 
until the objection to them is either waived, as above 
provided, or until they justify, or new sureties shall be 
substituted and justify. If the defendant except to the 
sureties, he cannot reclaim the property as provided in 


the next section. 


Defendant 
when entitled 
to re-deliyery. 


Justification 
of defendant's 
securities. 


Src. 119. At any time before the delivery of the 
property to the plaintiff, the defendant may, if he do 
not except to the sureties of the plaintiff, require the 
return thereof, upon giving to the sheriff a written un- 
dertaking, executed by two or more sufficient sureties, 
to the effect that they are bound, in double the value of 
the property, as stated in the affidavit of the plaintiff, 
for the delivery thereof to the’ sheriff, if such delivery 
be adjudged, and for the payment to him of such sum 
as may for any cause be recovered against the defend- 
ant. If areturn of the property be not so required 
within three days after the taking and service of notice 
to the defendant, it shall be delivered to the plaintiff, 
except as provided in section 124. 

Src. 120.. The defendant’s sureties, upon a notice to 
the plaintiff, of not less than two nor more than six 
days, shall justify before a judge or justice of the peace 
in the same manner as upon bailonarrest; upon such 
justification the sheriff shall deliver the property to the 
defendant. The sheriff shall be responsible for the de- 
fendant’s sureties, until they justify, or until justification 
is completed, or expressly waived, and may retain the 
property until that time, but if they or others in their 
place, fail to justify at the time and place appointed, he 
shall deliver the property to the plaintiff. 
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Src. 121, The qualification of sureties and their jus- Qualification 


: f : ; d justifica- 
tification shall be as prescribed by sections 102 and 103 Oe Se acted 


in respect to bail upon an order of arrest. \ 


Suc. 122. If the property or any part thereof be Property, how 
taken when 
concealed in 
publicly demand its delivery ; if it be not delivered, he building or 


enclosure. 


concealed in a building or enclosure, the sheriff shall 


shall cause the building or enclosure to be broken open 

and take the property into his possession; and if 

necessary he may call to his aid the power of his 

county. 

Sro. 123. When the sheriff shall have taken property Property, how 

as in this chapter provided, he shall keep it in a secure ae 

place, and deliver it to the party entitled thereto, upon 

receiving his lawful fees for taking, and his necessary 


' expenses for keeping the same. 


Sec. 124. If the property taken be claimed by any Claimof rop- 
other person than the defendant or his agent, and such sees es 
person shall make affidavit of his title thereto, and right pede 
to the possession thereof, stating the grounds of such 
right and title, and serve the same upon the sheriff, the 
sheriff shall not be bound to keep the property, or de- 
liver it to the plaintiff, unless the plaintiff, on demand 
of him or his agent, shall indemnify the sheriff against 
such claim by an undertaking, executed by two sufficient 
sureties, accompanied by their affidavits, that they are 
each worth double the value of the property, as speci- 
fied in the affidavit of the plaintiff, and freeholders and 
householders of the county. And no claim to such 
property by any other person than the defendant or his 
agent, shall be valid against the sheriff unless made as 
aforesaid, and notwithstanding such claim, when so 
made, he may retain the property a reasonable time to 
demand such indemnity. 

Sxc. 125. The sheriff shall file the notice and affida- Notice and 


: inde i >. ; fiidavit, wh 
vit with his proceedings thereon, with the clerk of the Miehecte, 


P filed, 
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court in which the action is pending, within twenty 
days after taking the property mentioned therein. 


CHAPTER III. 


Injunction. 


Sxcrion 126. Injunction may be in form of an order. 
127. Injunction, in what cases granted. 
128, At what time it may be granted and upon what granted. 
129. Notice, when required. Temporary injunction, 
130. Security upon injunction and damages thereon, how as- 
certained. 


131, Order to show cause why injunction should not be 
granted, 


132, Security upon injunction to suspend business of corpora- 
tion. 

133, Motion to vacate or modify injunction, 

134, Afiidayits on motion. 


Injunction Src. 126. The writ of injunction may be in the form 

may be in the ; ; ; 

formof‘an of an order as prescribed in this act. The order may 

onseE: be made by the court in which the action is brought, 
or by a judge thereof, or by a county judge or court 
commissioner, in the cases provided in the next sec- 
tion; and, when made, may be enforced as the order 
of the court. 

nee Src. 127. Where it shall appear by the complaint 

granted. that the plaintiff is entitled to the relief demanded, and 
such relief, or any part thereof, consists in restraining 
the commission or continuance of some act, the com- _ 
mission or continuance of which, during the litigation, 
would produce injury to the plaintiff, or when, during 
the’ litigation, it shall appear that the defendant is 
doing, or threatens, or is about to do, or procuring or 
suffering some act to be done in violation of the plain- 
tiff’s rights, respecting the subject of the action, and 
tending to render the judgment ineffectual, a temporary 
injunction may be granted to restrain such act. And 
where, during the pendency of an action, it shall 
appear by affidavit, that the defendant threatens, or is 
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about to remove or dispose of his property, with intent 
to defraud his creditors, a temporary injunction may be 
granted to restrain such removal or disposition. 

Sc. 128. The injunction may be granted at the time At what time 
of commencing the action, or at any time afterwards Pei cad 
before judgment, upon its appearing satisfactorily to oe a 
the court or judge, or court commissioner, by the affi- 
davit of the plaintiff, or of any other person, that suffi-~ 
cient grounds exist therefor. A copy of the affidavit 
must be served with the injunction. 

Src. 129. An injunction shall not be allowed after Notice when 

required— 

» temporary in- 
or upon an order to show cause; but in case the de- Junction. 
fendant may be restrained, until the decision of the 
court or judge, granting or refusing the injunction. 

Sze. 130. Where no provision is made by statute, as Security upon 

: , aes : 3 injunction and 

to security upon an injunction, the court, or judge, or damagesthere- 
commissioner, shall require a written undertaking, on Os Aa 
the part of the plaintiff, with or without securities, to 
the effect that the plaintiff will pay to the party en- 


joined, such damages, not exceeding an amount to be 


the defendant shall have answered, unless upon notice 


specified, as he may sustain by reason of the injunction, 
if the court shall finally decide that the plaintiff was 
not entitled thereto. The damages may be ascertained 
by a reference or otherwise, as the court shall direct. 
Sec. 131. If the court, or judge, or commissioner Order to show 
deem it proper that the defendant, or any of several “ver a Aaa 


junction 
defendants, should be heard before granting the in- ee ah Ee 
. . Ao 5 
junction, an order may be made, requiring cause to be 
shown, at a specified time and place, why the injunc- 
tion, should not be granted; and the defendant may, in 
the meantime, be restrained. 

Szc. 132, An injunction to suspend the general and Security upon 

: é : injanction to 

ordinary business of a corporation, shall not be grant- suspend busi- 


ed, except by the court or judge thereof; nor shall it eae a 
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be granted without due notice of the application there- 
for,to the proper officers of the corporation, except 
where the people of this State are a party to the pro- 
ceeding, unless the plaintiff shall give a written under- 
taking, executed by two sufficient sureties, to be 
approved by the court or judge, to the effect, that the 
plaintiff will pay all damages, not exceeding the sum 
-to be mentioned in the undertaking, which such corpo- 
ration may sustain, by reason of the injunction, if the 
court shall finally decide that the plaintiff was not en- 
titled thereto. The damages may be ascertained by a 
reference or otherwise, as the court shall direct. 

Motion tova~- Sec. 133. If the injunction be granted by a judge of 

cate or modify ‘ sete 

injunction. the court, or by a county judge, or court commissioner, 
without notice, the defendant, at any time before the 
trial, may apply, upon notice, to the judge of the court 
in which the action is brought, to vacate or modify the 
same. The applieation may be made upon the com- 
plaint and the affidavit on which the injunction was 
granted, or upon affidavits on the part of the defend- 

: ant, with or without the answer. 

Affidavits on Src. 134. If the application be made upon affidavits 

woman on the part of the defendant, but not otherwise, the 
plaintiff may oppose the same by affidavits or other 
proofs, in addition to those on which the injuction was 


granted. 


\ 
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\ 
“CHAPTER TV. 


/ttiachmenis. 


Sorrow 135. Attachments, when may issue, and in what cases. 

136. Warrant of attachment, and by whom granted. 

137. In what cases warrant may be issued. 

138 Security on attachment. P 

139. Warrant, to whom directed and what to require. 

140.. Mode of proceedin:y in executing warrant, 

141. Proceeding in case of perishable property or vessels. 

142. Interest in corporation or association liable to attachment. 

143. Attachment, how executed on property incapable of 
manual delivery. 

144, Certificate of defendant's interest to be furnished by 
corporation. 

145. Judgment, how satisfied. 

146. When action to recover note, &e., attached, may be pros- 
ecuted by the plaintiff in the action in which the 
attachment, issued, ' 

147, Bond to sheriff on attachment, how disposed of on judg- 
ment for defendant, 

148, Discharge of attachment and return of property or its 
proceeds to defendant. 

149. Undertaking on the part of the defendant in such cases. 

150. When and how sheriff to return warrant, 

151. Shenff’s fees. 

152. Motion to set aside attachment for insufficiency, and affi- 
dayits and proceedings for that purpose. 


Suc. 135. In an action for the recovery of money Attachments, 
against a corporation created by or under the laws of habe ad Tie 
any other State, government, or country, or against a What cases. 
defendant who is not a resident of this State, or against 
a defendant who has absconded or. concealed himself; 
or, 

When the defendant has been guilty of a fraud in 
contracting the debt, or incurring the obligation for 
which the action is brought, or in concealing or dispos- 
ing of the property. for the taking, detention or conver- 
sion of which the action is brought; or 

When the defendant has removed or disposed of his 
property, or is about to do so, with intent to defraud his 
creditors. The plaintiff, at the time of issuing the 
summons, or at any time afterwards, may have the 
property of such defendant attached, in the manner 
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Warrant of 
attachment 
and by whom 
granted. 


In what cases 
warrant may 
be issued, 


Security on 
attachment. 


Warrants, to 
whom direct- 
ed and what 
to require. 


Mode of pro- 
ceeding in ex- 
ecuting war- 
rant, 
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hereinafter prescribed, as a security for the satisfaction 
of such judgment as the plaintiff may recover. 

Sec. 136. A warrant of attachment must be obtained 
from a judge of the court in which the action is 
brought, or from a county judge or court commissioner. 

Src. 137. The warrant may be issued whenever it 
shall appear, by affidavit, that a cause of action exists 
against such defendant, specifying the amount of the 
claim, and the grounds thereof, and that the case is one 
of those mentioned in section 135. 

‘Sxc. 138. Before issuing the warrant, the judge or 
commissioner shal! require a written undertaking on 
the part of the plaintiff, with sufficient surety, to the 
effect that if the defendant recover judgment, the plain- 
tiff will pay all costs that may be awarded to the de- 
fendant, and all damages which he. may sustain by 
reason of the attachment, not exceeding the sum speci- 
fied in the undertaking, which shall be at least two 
hundred and_ fifty dollars. 

Sec. 1389. The warrant shall be directed to the sheriff 
of any county in which property of such defendant 
may be, and shall require him to attach and safely 
keep all the property of such defendant within his 
county, or so much thereof as may be sufiicient to sat- 
isfy the plaintiff’s demand, together with costs and ex- 
penses, the amount of which must be stated in conform- 
ity with the complaint, together with costs and expenses. 
Several warrants may be issued at the same time to the 
sheriffs of different counties. 

Src. 140. The sheriff to whom such warrant of at- 
tachment is directed and delivered shall proceed there- 
on in all respects in the manner required of him by law 
in case of attachments; shall make and return an in- 
ventory, and shall keep the property seized by him or 
the proceeds of such as shall have been sold, to answer 
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any judgment which may be obtained in such action; 
and shall, subject to the direction of the court or judge, 
collect and receive into his possession all debts, credits 
and effects of the defendant. The sheriff may also take 
such legal proceedings, either in his own name or in 
the name of such defendant, as may be necessary for 
that purpose, and discontinue the same at such times 
and on such terms as the court or judge may direct. 


Sxc. 141. If any property so seized shall be perisha~' Proceeding in 
case of perish- 
able property 
than such defendant, orif any part of it consist of a o vessels. 


ble, or if any part of it be claimed by any other person 


vessel, or of any share or interest therein, the same 
proceedings shall be had in all respects as are provided 
by law upon attachments. 

Src. 142. The rights or shares which such defendant Iytere-t in 
may have in the stock of any association or corporation, (0 ee 
together with the interest and profits thereon, and all ala 
other property in this State of such defendant, shall be 
liable to be attached and levied upon and sold to satisfy 
the judgment and execution. 

Src. 143. The execution of the attachment upon any a ttachment— 
such rights, shares, or any debts or other property in- an coe 
capable of manual delivery to the sheriff, shall be made incapable of 
by leaving a certified copy of the warrant of attach- a Sih 
ment with the president or other head of the association 
or corporation, or the secretary, cashier, or managing 
agent thereof, or with the debtor or individual holding 
such property, with a notice showing the property levied 
on. 

Src. 144. Whenever the sheriff shall, with a war- Certificates 
rant of attachment or execution against the defendant, seer act 
apply to such officer, debtor or individual for the pur- pein oie 
pose of attaching or levying upon such property, such 
officer, debtor or individual shall furnish him with a 


certificate under his hand, designating the number of 
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rights or shares of the defendant in the stock of such 
association or corporation, with any dividend or any 
ineumbrance thereon, or the amount and description of 
the property held by such association, corporation or 
individual, for the benefit of or debt owing to the de- 
fendant. If such officer, debtor or individual refuse to 
do so, he may be required by the court or judge, to 
attend before him and be examined on oath concerning 
the same, and obedience. to such order may be enforced 
by attachment. 

Judgment— Sc, 145. In case judgment be entered for the plain- 

how satisfied. |... . : : ; 
tiff in such action, the sheriff shall satisfy the same out 
of the property attached by him, if it shall be sufficient 
for that purpose: 

By paying ee By paying over to such plaintiff the proceeds of 

sales of perish- all sales of perishable property, and of any vessel or 

ee Dat. share or interest in any vessel sold by him, or of any 
debts or credits collected by him, or so much as shall 
be necessary to satisfy such judgment. 

By issuingex- 2. If any balance remain due, and an execution shall 

tues eae have been issued on such judgment, he shall proceed- 

erty, to sell under such execution, sovmuch of the attached 
property, real or personal, except as provided in sub- 
division four of this section, as may be necessary to 
satisfy the balance, if enough for that purpose shall 

Rights or remain in his hands; and in case of the sale of any 


shares 3 in cor- | 1 hate 
poration, how rights or shares, in the stock of a corporation or asso- 


PS ciation, the sheriff shall execute to the purchaser a 
certificate of sale thereof, and the purchaser shall there- 
upon have all the rights and privileges in respect there- 
to, which were had by such defendant. 

Sheriff may 3. If any of the attached property belonging to the 
self reas defendant shall have passed out of the hands of the 
propesty at- sheriff without having been sold or converted into 


- money, such sheriff shall repossess himself of the same 
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and for that purpose have all the authority which he 
had to seize the same under the attachment, and any 
person who shal! willfully conceal or withhold such 
property from the sheriff shall be liable to double dam- 
ages at the suit of the party injured. 

4, Until the judgment against the defendant shall be gheriff may 
paid, the sheriff may proceed to collect the notes and palate 
other evidence of debt, and the debts that may have attached. 
been seized or attached under the warrant of attach- 
ment, and to prosecute any bond he may have taken 
in the course of such proceedings, and apply the pro- 
ceeds thereof to the payment of the judgment. 

When the judgment and all costs of the proceedings 
shall have been paid, the sheriff, upon reasonable de- 
mand, shall deliver over to the defendant the residue of 
the attached property or the proceeds thereof. 

Src. 146. The actions herein authorized to be brought When actions 
by the sheriff, may be prosecuted by the plaintiff or hy ce dk. 
under his direction, upon the delivery by him to the proetitedy 
sheriff of an undertaking executed by two sufficient the estes 
sureties, to the effect, that the plaintiff will indemnify which the at- 
the sheriff from all damages, costs and expenses on eh hile a 
account thereof, not exceeding two hundred and fifty © 
dollars in any one action. Such sureties shall, in all 
cases, when required by the sheriff, justify by making 
an affidavit, that each is a householder and worth 
double the amount of the penalty of the bond over and 
above all demands and liabilities. 

Sec. 147, If the foreign corporation, or absent, or Bond tosheriff 
absconding, or concealed defendant, recover judgment Se aragrapent 
against the plaintiff in such action, any bond taken by sae ae judg- 
the sheriff, except such as are mentioned in the last fendant. 
section, all the proceeds of sales, and moneys collected 
by him, and all the property attached remaining in his 
hands, shal! be delivered by him to the defendant, or 


é 
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his agent, on request, and the warrant shall be dis- 
charged, and the property released therefrom. 

Src. 148, Whenever the defendant shall have ap- 
peared in such action, he may apply to the officer who 
issued the attachment, or to the court, for an order to 
discharge the same; and if the same be granted, all 
the proceeds of sales, and moneys collected by him, 
and all the property attached remaining in his hands, 
shall be delivered or paid by him to the defendant or 
his agent, and released from the attachment. 

Src. 149. Upon such application, the defendant shall 
deliver to the court, or officer, an undertaking, executed 
by at least two sureties, resident, and freeholders in 
this State, approved by such court or officer, to the 
effect that the sureties will, on demand, pay to the 
plaintiff the amount of the judgment that may be re- 
covered against the defendant in the action, not ex- 
ceeding the sum specified in the undertaking, which 
shall be at least double the amount claimed by the 
plaintiff in his complaint. 

‘Sec. 150. When the warrant shall be fully executed 
or discharged, the sheriff shall return the same with 
his proceedings thereon, to the court in which the ac- 
tion was brought. 

Sec, 151. The sheriff shall be entitled.to the same 
fees and compensation for services, and the same dis- 
bursements under this title as are allowed by law for 
like services in other cases, 

Src. 152. The defendant may, at any time before 
the time to answer expires, make a motion before the 
circuit judge of the proper circuit, to set aside or 
discharge the attachment, on the ground that sufficient 
cause for the granting of the same did not exist. Such 
motion may be made upon the affidavit for the attach- 
ment or additional affidavits, on the part of the defend- 
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ant, controverting the grounds upon which the attach- 
ment was issued, and. in case the defendant uses 
additional affidavits, the plaintiff may use additional 
affidavits, on his part, to sustain the same, and the 
plaintiff may, on reasonable notice for that purpose 
given, require the defendant or other person to appear 
on the hearing of such motion, and be examined oral- 
ly, touching the grounds upon which said attachment 
was issued; and if the defendant neglect or refuse to 
attend as required, the motion to discharge the attach- 
ment shall be denied. 


CHAPTER Y. 


Other Provisional Remedies. 


Sxorton 153. Powers of court as to receivers. 

154, Deposit of money or other property in court, 

155, Court may order property or money deposited to be de- 
livered or conyeyed, or may pass title to real estate by 
judgment, 

156. When answer admits part of plaintiff's claim, court, on 
motion, may order defendant to satisfy that part, 


Src. 153. A receiver may be appointed: Powers of 
court as to 


1. Before judgment, on the application of either yeceivers, 


party, when he establishes an apparent right to proper- 
ty which is the subject of the action, and which is in 
the possession of an adverse party, and the property, 
or its rents and profits, are in danger of being lost or 
materially injured or impaired ; 
2. After judgment to carry the judgment into effect ; 
3. After judgment to dispose ot the property accord- 
ing to the judgment or to preserve it during the pen- 
dency of an appeal; or wlien an execution has been 
returned unsatisfied and the judgment debtor refuses to 
apply his property in satisfaction of the judgment; 
4, In the cases provided in this Code, and by special 
statutes, when a corporation has been dissolved, or is 


§2 


Deposit of 
money or oth- 
er property in 
court, 


Court may or- 
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insolvent or in imminent danger of insolvency, or has 
forfeited its corporate rights ; 

5. In such other cases as are now provided by law, 
or may be in accordance with the existing» practice, ex- 
cept as otherwise provided in this act. 

Src. 154. When it is admitted by the pleading or 
examination of a party, that he has in his possession 
or under his control] any money or other thing capable 
of delivery, which being the subject of the litigation, 
is held by him as trustee for another party, or which 


belongs, or is due to another party, the court may order 


the same to be deposited in court, or delivered to such 
party with or without security, subject to the further 
direction of the court. 

Sec. 155. Whenever in the exercise of its authority, . 
a court shall have ordered the deposit, delivery or con- 
veyance of money or other property, and the order is 
disobeyed, the court, besides punishing the disobedience 
as for contempt, may make an order requiring the 
sheriff to take the money or property, and deposit, de- 


liver or convey it in conformity with the direction of 


When answer 


admits part of 


plaintift’s 


claim, court on 


motion may 
order defend- 
ant to satisfy 
that part. 


the court, or the court may pass title to real estate by 
its judgment, without conveyance, in like manner, as 
may now be done by decree. 

Sxc. 156. When the answer of the defendant admits 
part of the plaintiff’s claim to be just, the court on 
motion, may order such defendant to satisfy that part 
of the claim, and may enforce the order, as it enforces 
a provisional remedy. 
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Title 8, 


Of the Trial and Judgment in Civil Actions. 


Cuaprer 1, Judgment upon failure to answer. 


it 

2. Issue and mode of trial. 

3. Trial by jury. 

4. Trial by the court. 

5. Trial by referees. 

6, Manner of entering judgment. 


CHAPTER I. 
Judgment upon Failure to Answer. 


Sxorton 157, Judgment, what. 
158. Judgment on failure of defendant to answer. 
159. Judgment on frivolous demurrer, answer or reply. 
Src. 157. A judgment is the final determination of Judgment— 
the rights of the parties in the action. aac 
Sec, 158. Judgment may be had if the defendant fail eect hee 
to answer the complaint, as follows: fendant to an- 
1. In any action arising on contract for the recov- mes es 
ery. of money. only, the plaintiff may file with the clerk contract. 
_ proof of personal service of the summons and com- 
plaint on one or more of the defendants, or of the 
summons, according to the provisions of section 35, and 
that no answer has been received. The clerk shall 
thereupon enter judgment for the amount mentioned in 
the summons against the defendant or defendants, or 
against, one or more of several defendants, in the cases 
provided for in section 41. But if the complaint be 
not sworn to, and such action is on an instrument for 
the payment of money only, the clerk, on its produc- 
tion to him, shall assess the amount due to the plaintiff 
thereon ; and in other cases shall ascertain the amount 
which the plaintiff is entitled to recover in such action 
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In other ac- 
vions. 
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from his examination under oath, or other proof, and 
enter the judgment for the amount so assessed or ascer- 
tained. In case the defendant give notice of appearance 
in the action, he shall be entitled to five days notice of 
the time and place of such assessment.* 

2. In other actions, the plaintiff may, upon the like 
proof, apply to the court after the expiration of the 
time for answering, for the relief demanded in the 


complaint. If the taking an account or the proof of 


any fact be necessary to enable the court to give judg- 
ment or to carry the judgment into effect, the court may 
take the account, or hear the proof, or may in its dis- 
cretion, order a reference for that purpose. And where 
the action is for the recovery of money only, or of 
specific, real or personal property, with damages for the 
withholding thereof, the court may order the damages 
to be assessed by a jury, or if the examination of a 
long account be involved, by a reference as above pro- 
vided. In case the defendant give notice of appearance 
in the action before the expiration of the time for ans- 


. wering, he shall be entitled to eight days notice of the 


Oases of publi- 
cation of sum- 
mons, 


time and place of application to the court for the relief 
demanded by the complaint. 

3. In actions where the service of the summons was 
by publication, the plaintiff may in like manner apply 
for judgment, and the court shall thereupon cause proof 
to be taken of the demand mentioned in the complaint, 
and in case the defendant is a non resident, shall cause 
the plaintiff or his agent to be examined on oath, as to 
any payment that may have been made to such plain- 
tiff, or to any one for his use on account of such 
demand, and may render judgment for the amount 


* Amended—no execution shall issue until after the expiration of a 
special or general term of the court, which would be authorized for 
cause shown, to set aside said judgment. 
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which he is entitled to recover, and before entering 
judgment, the court may, in its discretion, require the 
plaintiff to cause to be filed satisfactory security to abide 
the order of the court, touching the restitution of any 
estate or effects which may be directed by such judg- 
ment to be transferred or delivered, or the restitution of 
any money that may be collected under or by virtue of 
such judgment, in case the defendant or his represen- 
tatives, shall apply and be admitted to defend the 
action and shall succeed in such defence. 

Src. 159, If a demurrer, answer or reply be frivolous, Judgment on 
the party prejudited thereby, upon a previous notice of pie 
five days, may apply to a judge of the court, either in > reply. 
or out of the court, for judgment thereon, and judgment 
may be given accordingly. 


CHAPTER II. 


Issue and Mode of Trial. 


Szorron 160. The different kinds of issue. 
161. Issue of law, 
162. Issue of fact. 
163. Issue of both law and fact, the issue of law to be tried. first. 
164. Trial defined. 
165. Issues, how tried, 
166. Hither party may give notice of trial and note of issue. 
167. Order of disposing of issues on the calendar. 


Szc. 160. Issues arise upon the pleadings when a pho different 
fact or conclusion of law is maintained by the one *inds of issue. 
party and controverted by the other; they are of two 
kinds: 

1. Of law. 

2. Of fact. 

Src. 161. An issue of law arises upon a demurrer to Igsue of law. 
the complaint, answer. or reply, or to some part thereof. 

Src. 162. An issue of fact arises, Issue of fact: 

‘1, Upon a material allegation in the complaint con- 
- woverted by the answer; or, 
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Order ef dis- 
posing of is- 
sues on the 
calendar. 
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2. Upon new matter in the answer controverted by 
the reply; or, 

3. Upon new matter in the reply, except an issue of 
law is joined thereon. 

Src. 163. Issues both of law and of fact may arise 
upon different parts of the pleadings in the same action; 
in such cases the issue of law must be first tried, unless 
the court otherwise direct. 

Src. 164. A trial is the judicial examination of the 
issues between the parties, whether they be issues of 


‘law or of fact. 


Src. 165. An issue of law must be tried by the court, 
unless it be referred as provided in sections 180 and 
181. An issue of fact in an action for the recovery of 
money only, or of specific, real or personal property, or 
for a divorce from the marriage contract, on the ground 
of adultery, must be tried by a jury, unless a jury trial 
be waived as provided in sections 176 and 181. Every 
other issue is triable by the court, which, however, may 
order the whole issue, or any specific question of faet 
involved therein, to be tried by a jury, or may refer it 
as provided in sections 180 and 181. 

Src. 166. At any time after issue, and at least ten 
days before the court, either party may give notice of 
trial. The party giving the notice shall furnish the 
clerk, at least four days before the court, with a note of 
the issue, containing the title of the action, the names 
of the attorneys, and the time when the last pleading 
was served; and the clerk shall thereupon enter the 
cause upon the calendar, according to the date of the 
issue. 

Src. 167. The issues on the calendar shall be dis+ 
posed of in the following order, unless, for the conveni- 
ence of parties or the dispatch of business, the court 
shall otherwise direct: 
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1. Issues of tact to be tried by a jury. 
2. Issues of fact to be tried by the court. 
3. Issues of law. 


CHAPTER III. 


Trial by Jury. 


Sxcrion 168. Party noticing for trial may proceed with the case. Sep- 

arate trials. 

169. Court to be furnished with copy of pleading. 

170. General and special verdicts defined. 

171. When jury may render general or special verdict, and 
when court may direct special finding. 

172. Special finding shall control general verdict. 

173. Jury to assess damages in certain cases. 

174. Entry of the verdict. Motion for a new trial. 

175. ‘Motion for a new trial, when to be heard. 


Sxc. 168. Either party giving the notice may bring Party noticing 
: 6 c for trial may 

the issue to trial, and in the absence of the adverse proceed with 
party, unless the court, for good cause, otherwise direct, "Be 
may proceed with his case, and take a dismissal of the 
complaint, or a verdict, or a judgment, as the case may 
require, A separate trial between the plaintiff and any Separate trials 
of the several defendants may be allowed by the court, 
whenever, in its opinion, justice will be thereby pro- 
moted. 


Src. 169. When the issue shall be brought to trial Court to be. 
by the plaintiff, he shall furnish the court with a copy peer “0 
of the summons and pleadings, with the offer of the ™% 
defendant, if any shall have been made. When the 
issue shall be brought to trial by the defendant, and the 
plaintiff shall neglect or refuse to furnish the court 
with a copy of the summons and pleadings, and the 
offer of the defendant, the same may be furnished by 
the defendant. 


Src. 170. A general verdict is that by which the jury General or 
: special verdict 
pronounce generally upon all or any of the issues geaned: 


either in favor of the plaintiff or defendant. <A special 
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verdict is that by which the jury find the facts only, 
leaving the judgment to the court. 

Sec. 171. In an action for the recovery of specific 
personal property, if the property have not been deliv- 
ered to the plaintiff, or the defendant by his answer 
claim a return thereof, the jury shall assess the value 
of the property, if their verdict be in favor of the plain- 
tiff, or if they find in favor of the defendant, that he is 
entitled to a return thereof, and may at the same time 


assess the damages, if any are claimed in the complaint 


or answer, which the prevailing party has sustained by 
reason of the detention or taking and withholding such 
property. In every action for the recovery of money 
only, or specific real property, the jury, in their discre- 


tion, may render a general or special verdict. In all 


Special find- 
ings shall con- 
trol general 
verdict. 


Jury to assess 
the damages 
in certain 
cases, 


other cases the court may direct the jury to find a spe- 
cial verdict, in writing, upon all or any of the issues, 
and in all cases may instruct them, if they render a 
general verdict, to find upon particular questions of 


‘fact, to be stated in writing, and ‘may direct a written 


finding thereon. The special verdict or finding shall 
be filed with the clerk and entered upon the minutes 

Src. 172. Where a special finding of facts shall be. 
inconsistent with the general verdict, the former shall 
control the latter, and the court shall give judgment 
accordingly. 

Src. 173. When a verdict is found for the plaintiff in 
an action of the recovery of money, or for the defend- 
ant when a set off for the recovery of money is estab- 
lished beyond the amount of the plaintiff’s claim as 
established, the jury must also assess the amount of 
the recovery; they may also, under the direction of 
the court, assess the amount of the recovery when the 
court give judgment for the plaintiff on the answer. 
If a set off established at the trial exceed the plaintiff ’s 
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demand so established, judgment for the defendant 
must be given for the excess; or if it appear that the 
detendant is entitled to any other affirmative relief, 
judgment must be given accordingly. 

Src. 174. Upon receiving a verdict, the clerk shall 
make-an entry in his minutes, specifying the time and 
place of the trial, the names of the jurors and witnesses, 
the verdict, and either the judgment rendered thereon 
or an order that the cause be reserved for argument or 
further consideration. If a different direction be not 
given by the court, the clerk must enter judgment in 
conformity with the verdict. Ifan exception be taken, 
it may be reduced to writing at the time, or entered in 
the judge’s minutes, and afterwards settled as provided 
by the rules of the court, ard then stated in writing, in 
a case or separately, with so much of the evidence as 
may be material to the questions to be raised, but need 
not be sealed or signed, nor need a bill of exceptions be 
made. If the exceptions be in the first instance stated 
in a case, and it be afterwards necessary to separate 
them, the separation may be made under the direction 
of the court or a judge thereof. The judge who tries 
the cause may, in his discretion, entertain a motion to 
be made on his minutes to set aside a verdict and grant 
a new trial, upon exceptions, or for insufficient eyi- 
dence, or for excessive damages; but such motions, in 
actions hereafter tried, if heard upon the minutes, can 
only be heard at the same term or circuit at which the 
trial is had. 


When such motion is heard and decided upon the 


minutes of the judge, and an appeal is taken from the 
decision, a case or exceptions must be settled in the 
usual form, upon which the argument of the appeal 
must be had. 
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Src. 175. A motion for a new trial on a case or ex- 
ceptions or otherwise, and an application for judgment 
on a special verdict or case reserved for argument or 
further consideration, or to set aside the report of ref- 
erees, must, in the first instance, be heard and decided 
at the circuit, at special term, or at a regular term. 


CHAPTER IV. 


Trial by the Court. 


Sxorion 176. Trial by jury, how waived. 
177, On trial by the court, judgment to be given in twenty 
days, and what decision to contain. 
178. Exceptions, how and when taken. 
179. Proceedings upon judgment on issue of law. 

Sue. 176. Trial by jury may be waived by the seve 
eral parties, to an issue of fact, in actions on contract, 
with the assent of the court, in other actions, in the 
manner following : 

1. By: failing to appear at trial; 

2. By written consent, in person, or by attorney, 
filed with the clerk ; 

3. By oral consent in open court, entered in the 
minutes. 

Src. 177. Upon a trial of a question of fact by the 
court, its decision shall be given in writing, and filed 
with the clerk within twenty days after the court: at 
which the trial took place. Judgment upon the decis- 
ion shall be entered accordingly, and the judge shall 
state in his decision separately : 

1. The facts found by him, and 

2. His conclusions of law thereon. 

Src. 178, For the purpose of an appeal, either party 
may except to a decision on a matter of law, arising 
on such trial, within ten days after notice, in writing, 
of the judgment in the same manner and with the 
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same effect as upon a trial by jury. And either party 
desiring a review upon the evidence appearing upon 
the trial, either of the questions of fact or of the law, 
may, within ten days after the notice of such judg- 
ment, or within the time prescribed by the rules of the 
court, make a case or exceptions in like manner as 
upon trials by jury; except that the judge, in settling 
the matter, must briefly specify the facts found by him, 
and his conclusions of law. 

Sec. 179. On a judgment for the plaintiff, upon an Proceedings 
issue of law, the plaintiff may proceed in the manner (P0" judg: 
prescribed by the first two sub-divisions of section 158, of law. 
upon the failure of the defendant to answer, where the 
summons was personally served. If judgment be for 
the defendant, upon an issue of law, and if taking an 
account or the proof of any fact be necessary to enable 
the court to complete the judgment, a reference or as- 
sessment by a jury may be ordered, as in that section 
provided. 


CHAPTER VY. 


Trial by Referees. 


Sxcrton 180. All issues referable by consent. 
181. When reference may be ordered by court. 
182. Mode of trial, motion to set aside report, when motion 
made and proceeding for that purpose. 
183. Referees, how chosen. 


Sec. 180. All or any of the issues in the action ay) issues re- 

whether of fact or of law, or both, may be referred up- fable by 
‘ ‘ consent. 

on the written consent of the parties. 

Sec. 181. Where the parties do not cunsent, the court when refer- 

nae = 7 : _ ences may be 

PAY, upon the application of either, or pf Its OWN MO- jade by court. 
tion, except where the investigation will require the 
decision of difficult questions of law, direct a reference 


in the following cases: 
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1. Where the trial of an issue of fact shall require 
the examination of a long account on either side, in 
which case the referees may be directed to hear and 
decide the whole issue, or to report upon any specific 
question of fact involved therein; or, 

2. Where the taking of an account shall be necessa- 
ry for the information of the court, before judgment, or 
for carrying a judgment or order into effect, or 

3. Where a question of fact, other than upon the 
pleadings, shall arise, upon motion or otherwise, in any 
stage of the action. 

Src. 182. The trial by referees is conducted in the 
same manner and on similar notice, as a trial by the 
court; they have the same power to grant adjournments 
as the court upon such trial. 

They must state the facts found and the conclusions 
of law separately, and their decision must be given and 
may be excepted to and reviewed in like manner, and 
by a motion before the circuit court to set aside the 
report upon a case or bill of exceptions, to be settled 
by the referees as in cases of trial by the court, and on 
which motion the court may set aside such report or 
alter or modify the same, and the judgment entered 
upon such report, under direction of the circuit court, 
may be appealed from to the supreme court in like 
manner as judgments upon motions for a new trial on 
cases or exceptions as provided in section 175. 

The report of the referees upon the whole issue 
stands as the decision of the court,and judgment may 
be entered thereon in the same manner as if the action 
had been tried by the court, unless either party may 
desire to make a motion to set aside the report, as herein 
provided. And in case either party desires to make 
such a motion, a judge of the circuit court may stay the 
entry of judgment for twenty days, to enable the party 
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to prepare his case or bill of exceptions, and in case it 
is prepared, all proceedings on the report shall be stayed 
until the decision of the circuit court thereon, or the 
case is set aside or dismissed. When the reference is 
to report the facts, the report has the effect of a special 
verdict. 
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Sec, 183. In all cases of reference, the parties, except Referees— 


when an infant may be a party, may agree upon a suit- 
able person or persons, not exceeding three, and the 
reference shall be ordered accordingly; and if the par- 
ties do not agree, the court shall appoint one or more 
referees, not exceeding three, who shall be free from 
exception. 


CHAPTER VI. 
Manner of Entering Judgment. 


Suorion 184. Judgment may be for or against any of the parties. 
185. The relief to be awarded to the plaintiff. 
186. Rates of damages where damages are recoverable. 
187. Judgment inaction for recovery of personal property, 
188. Judgment to be entered by direction of circuit judge, 
or report of referees. 
189. Clerk to keep a judgment book. 
190. Judgment to be entered in judgment book. 
191, Judgment roll, of what composed. 
192, Judgment, when and how to be docketed. 

Src. 184. Judgment may be given for or against one 
or more of several plaintiffs, and for or against one or 
more of several defendants, and it may determine the 
ultimate rights of the parties on each side, as between 
themselves, and may grant to the defendant any affir- 
mative relief to which he may be entitled. In an action 
against several defendants, the court may, in its discre- 
tion, render judgment against one or more of them, 
leaving the action to proceed against the others when- 
ever a several judgment may be proper. The court 


may also dismiss the complaint, with costs in favor of 


how chosen. 


Judgment 
may be for or 
azainst any of 
the parties. 
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one or more defendants, in case of unreasonable neglect 
on the part of the plaintiff to serve the summons on 
other defendants, or to proceed in the cause against the 
defendant or defendants served. 
The relief to Sec. 185. The relief granted to the plaintiff, if there 
te aati be no answer, cannot exceed that which he shall have 
demanded in his complaint; but in any other case the 
court may grant him any relief consistent with the case 
made by the complaint and embraced within the issue. 
acne of date, Src. 186. Whenever damages are recoverable, the 
damages are plaintiff may claim and recover, if he show himself 
recoverable. aided thereto, any rate of damages which he might 


t 


have heretofore recovered for the same cause of action. 

Judgment in Src. 187. In an action to recover the possession of 

action for re- F ture 

covery of per- personal property, judgment for the plaintiff may be 

r rt: ci . 

sonal Taeete) fov the possession, or for the recovery of possession, 
or the value thereof in case a delivery cannot be had, 
and of damages for the detention. Ifthe property have 
been delivered to the plaintiff and a defendant claim a 
return thereof, judgment for the defendant may be for 
a return of the property, or the value thereof, in case a 
return cannot be had, and damages for taking and 
withholding the same. 

Judgment to Src. 188, Judgment upon an issue of law or of fact 

be entered by Sect ro x 

direction of OF Upon confession, or upon failure to answer (except 

pied: where the clerk is authorized to enter the same by the 

referees. first sub-division of section one hundred and _ fifty- 
eight, and by section two hundred and eighty-eight,) 
shall, in the first instance, be entered upon the direc- ° 
tion of a circuit judge, or report of referees, subject to 


review on the demand of either party, as herein pro- 


vided. 
Clerk tokeep Suc, 189. The clerk shall keep among the records of 
judgment the court, a book for the entry of judgments to be 


called the “Judgment Book.” 
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Sec. 190. The judgment shall be entered in the chee to 
e entered in 
judgment book, and shall specify clearly the relief °° judgment 
granted, or other determination of the action. pace, 

Src. 191. Unless the party or his attorney shall fur- Judgmentroll, 
nish a judgment roll, the clerk, immediately after enter- ae ee 
ing the judgment, shall attach together and file the fol- 
lowing papers, which shall constitute the judgment roll: 

1. In case the complaint be not answered by any de- 
fendant, the summons and complaint or copies thereof, 
proof of servivee, and that no answer has been re- 
ceived, the report, if any, and a copy of the judgment; 

2. In all other cases the summons, pleadings, or 
copies thereof, and a copy of the judgment, with any 
verdict or report, the offer of the defendant, exceptions, 
case, and all orders and papers in any way involving 
the merits and necessarily affecting the judgment. 

Src. 192. On filing a judgment roll, upon a judg- Judgment, 
ment directing in whole or in part the payment of sh ia iead 
money, it may be docketed with the clerk of the circuit 
court of the county where it was rendered, and in any 
other county, upon filing with the. clerk of the circuit 
court thereof a transcript of the original “dockety’ and 
shall be a lien on the real property in the county where 
the same is docketed, of every person against whom 
any such judgment shall be rendered, and which he 
may have at the time of docketing thereof, in the 
county in which such real estate is situated, or which 
he shall acquire at any time thereafter, for ten years 
from the time of docketing the same, in the county 
where it was rendered. But whenever an appeal from 
any judgment shall be pending, and the undertaking 
requisite to stay execution on such judgment shall have 
been given, and the appeal perfected as provided in the 
Code, the court in which such judgment was recover- 
ed, may, on special motion, after notice to the person 

9 
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owning the judgment, on such terms as they shall see 
fit, direct an entry to be made by the clerk on the 
docket of said judgment, that the same is “secured on 
appeal,” and thereupon it shall cease, during the pen- 
dency of the appeal, to be a lien on the real property 

. of the judgment debtor, as against purchasers and mott- 
gagees in good faith. 


Title 9. 


Of the Execution of the Judgment in Civil Actions. 


Cuaprmr 1. The execution, 
2. Proceedings supplementary to execution. 


CHAPTER I. 


The Execution. 


Srorron 193. The execution to be issued within two years of course. 

194, After two years to be issued only by leaye of court, and 
leaye how obtained. 

195. Other judgments, how enforced, court may pass title by 
judgment, 

196. The different kinds of execution. , 

197. To what counties execution may be issued. 

198. Execution against the person, in what cases and when. 

199. Form of the execution. 

200. To be returnable within sixty days. 

201. Existing laws relating to execution cqntinued until oth- 
erwise provided. 


Wecoution to Src. 193. Writs of execution for the enforcement of 
fad > judgments as now used, are modified in conformity to 
years of course this title, and the party in whose favor judgment has 
been heretofore or shall hereafter be given, may, at any 
‘time within two years after the entry of judgment, 
proceed to enforce the same, as prescribed by this title. 
After two Src. 194, After the lapse of two years from the en- 
years to be is- 
sued only by try of judgment, an execution can be issued only by 
ce deeb ae the leave of the court, upon motion, with personal no- 


obtained. tice to the adverse party, unless he be absent or non- 
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resident, or cannot be found to make such service, in 
which case, such service may be made by publication, 
or in such other manner as the court shall direct. 
Such leave shall not be given unless it be established 
by the oath of the party, or other satisfactory proof, 
that the judgment, or some part thereof, remains un- 
satisfied and due. When the judgment shall have 
been rendered in a court of justice of the peace, and 
docketed in the office of the clerk of the circuit court, 
the application for leave to issue execution must be to 
the court where judgment is docketed. 

Src. 195. Where a judgment requires the payment Other judg- 
of money, or the delivery of real or personal property, sy ar aa 
the same may be enforced in those respects by exe- title by fa i 
cution as provided in this title. Where it requires the ment. 
performance of any other act, a certified copy of the 
judgment may be served upon the party against whom 
it is given, or the person or officer who is required 
thereby, or by law, to obey the same, and his obedi- 
ence thereto enforced. If he refuse he may be pun- 
ished by the court as for a contempt. 

Szc. 196. There shall be three kinds of execution : The different 
one against the property of the judgment debtor; an- aoe a 
other against his person; and the third for the delivery 
of the possession of real or personal property, or such 
delivery with damages for withholding the same. 

They shall be deemed the process of the court, but 
they need not, be sealed nor subscribed, except as pre- 
scribed in section 199. 

Sec. 197, Where the execution is against the prop- To what coun- 
erty of the judgment debtor, it may be issued to the hn te reds 
sheriff of any county where the judgment is docketed. 

Where it requires the delivery of real or personal 
property, it must be issued to the sheriff of the county 
where the property or some part thereof is situated. 


6s 
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Executions may be issued at the same time to different 
counties. Real property adjudged to be sold, must be 
sold in the county where it lies, by the sheriff of that 
county or by a referee appointed by the court for that 
purpose, and thereupon the sheriff or referee, shall ex- 
ecute a conveyance to the purchaser, which convey- 
ance shall be effectual to pass the rights and interest of 
the parties adjudged to be sold. 

Sec. 198. If the action be one in which the defendant 


‘might have been arrested, as provided in section 87 


and section 89, an execution against the person of the 
judgment debtor may be issued to any county within 
the jurisdiction of the court, after the return of an exe- 
eution against his property unsatisfied in whole or in 
part 

Src. 199. The execution must be directed to the 
sheriff, or coroner when the sheriff is a party or inter- 
ested, subscribed by the party issuing it or his attorney, 
and must intelligibly refer to the judgment, stating the 
court, the county where the judgment roll or transcript 
is filed, the names of the parties, the amount of the 
judgment, if it be for money, and the amount actually 
due thereon, and the time of docketing in the county 
to which the execution is issued, and shall require the 
officer substantially as follows: 

1, If it be against the property of the judgment debt- 
or, it shall require the officer to satisfy the judgment 
out of the personal property of such debtor, and if suf- 
ficient personal property cannot be found, out of the 
real property belonging to him on the day when the 
judgment was docketed in the county, or at any time 
thereafter. 

2. If it be against real or personal property in the 
hands of personal representatives, heirs, devisees, leg- 
atees, tenants of real jproperty, or trustees, it shall re- 
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quire the officer to satisfy the judgment out of such 
property. 

3. If it be against the person of the judgment debtor, 
it shall require the officer to arrest such debtor and 
commit him to the jail of the county until he shall pay 
the judgment, or be discharged according to law. 

4, Ifit be for the delivery of the possession of real or 
personal property, it shall require the officer to deliver 
the possession of the same, particularly deseribing it, to 
the party entitled thereto, and may, at the same time, 
require the officer to satisfy any costs, damages, or rents 
and profits recovered by the same judgment, out of the 
personal property of the party against whom it was 
rendered, and the value of the property for which the 
judgment was recovered, to be specified therein, if a 
delivery thereof cannot be had, and if sufficient per- 
sonal property cannot be found, then out of the real 
property belonging to him on the day when, the judg- 
ment was docketed, or at any time thereafter, and shall, 

_in that respect, be deemed an execution against pro- 
perty. ' 

Sxc. 200. The execution shall be returnable within To be return- 


sixty days after its receipt by the officer, to the clerk a ae 
with whom record of judgment is filed. 


Sec. 201. Until otherwise provided by the legislature Existing laws 
Aaa i 3 yw , ,:_ relating to ex- 
the existing provisions of law, not in conflict with this ecutions con- 


tinued, until 
i otherwise pro- 
property liable to sale on execution, including the sale vided. 


chapter, relating to executions and their incidents, the 


and redemption of property, the powers and rights of 
officers, their duties thereon, and the proceeding to en- 
force those duties, and the liability of their sureties, 
shall apply to the executions prescribed by this chap- 
ter. ; 
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When execu- 
tion returned 
unsatisfied, 
order for dis- 
covery of 
roperty al- 
lowed: also, 
when judg- 
ment debtor 
refuses to ap- 
ply property 
to satisfy 
judgment, 


CODE OF PROCEDURE OF 


CHAPTER II. 


Proceedings Supplementary to the Execution. 


Sxotron 202. When execution returned unsatisfied, order for discovery 
of property allowed. Also, when judgment debtor re- 
fuses to apply property to satisfy judgment. 

Manner of proceeding to examine judgment debtor, 

Any debtor may pay execution against his creditor to 
sheriff. 

. Examination of debtors or of those having property be- 

longing to them. 

. Witnesses required to testify. 

.-Compelling party or witnesses to attend. 

. What property may be ordered to be applied to the exe- 

cution. 

. Judge may appoint a receiver, and prohibit transfer of 

property. 

. Proceedings upon claim of another party to property ora 
denial of indebtedness to judgment debtor. 

Reference by judge. 

Costs of proceedings. 

Disobedience of order, how punished. 


203. 
204. 


Q11. 
212. 
213, 


/ 


Src. 202, When an execution against property of the 
judgment debtor, or of any one of several debtors in 
the same’ judgment, issued to the sheriff of the county 
where he resides, or if he do not reside in the State, to 
the sheriff of a county where a judgment roll or a 
transcript of a justtice’s judgment for ten dollars or 
upwards, exclusive of costs, is filed, is returned unsat- 
isfied, in whole or in part, the judgment creditor at any 
time after such return is made, is entitled to an order 
from the judge of the court, or a county judge, or court 
commissioner of the county to which the execution 
was issued, requiring such judgment debtor to appear 
and answer concerning his property before such judge, 
at a time and place specified in the order, within the 
county to which the execution was issued. After the 
issuing of an execution against property, and upon proof 
by affidavit, of a party or otherwise, to the satisfaction 
of the court, or a judge thereof, a county judge, or a 
court commissioner, that any judgment debtor residing 
in the county where such judge or officer resides, has 
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property which he unjustly refuses to apply towards 
the satisfaction of the judgment, such court or judge 
may, by an order, require the judgment debtor to ap- 
pear, at a specified time and place, to answer concern- 
ing the same, and such proceedings may thereupon be 
had for the application of the property of the judgment 
debtor towards the satisfaction of the judgment, as are 
provided upon the return of an execution. On an ex- 
amination under this section, either party may examine 
witnesses on his behalf, and the judgment debtor may be 
examined in the same manner as as a witness. Instead 
of the order requiring the attendance of judgment 
debtor, the judge may, upon proof by affidavit, or 
otherwise, to his satisfaction, that there is danger of the 
judgment debtor’s leaving the State, or concealing him- 
self, and that there is reason to believe he has property 
which he unjustly refuses to apply to such judgment, 
issue a warrant requiring the sheriff of any county 
where such debtor may be, to arrest him and bring him 
before such judge. 


Sxc. 203. Upon being brought before the judge, he Manner of 
proceeding to 
examine judg- 


may be examined on oath, and if it then appears that 
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there is danger $f the debtor’s leaving the State, and ™en? debtor. 


that he has property which he has unjustly refused to 
apply to such judgment, he may be ordered to enter 
into an undertaking, with one or more sureties, that he 
will, from time to time, attend before the judge as he 
shall direct, and that he will not during the pendency 
of the proceedings, dispose of any portion of his prop- 
~ erty not exempt fromm execution. In default of enter- 
ing into such undertaking, he may be committed to 
prison by warrant of the judge, as for a contempt. No 
person shall, on examination pursuant to this chapter, 
be excused from answering any question on the ground 
that his examination will tend to convict him of the 
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commission of a fraud; but his answer shall not be 
used as evidence against him in any criminal proceed- 
- ing or prosecution. 
Any debtor Src. 204, After the issuing of execution against pro- 
cutlon against Petty, any person indebted to the judgment debtor, may 
oo pay to the sheriff the amount of his debt, or so much 
thereof as shall be necessary to satisfy the execution, 
and the sheriff’s receipt shall be a sufficient discharge 
for the amount so paid. 
Examination —_ § po, 205. After the issuing or return of an execution 


of debtors or - 


of those hav- goainst property of the judgment debtor, or any one of 
ing property  ° ’ é , 
belonging to several debtors in the same judgment, and upon an 


as affidavit that any person or corporation has property of 
such judgment debtor, or is indebted to him in an 
amount exceeding ten dollars, the judge may, by an 
order, require such person or corporation, or any officer 
or member thereof, to appear at a specified time and 
place, and answer concerning the same. The judge 
may also, in his discretion, require notice of such pro- 
ceeding to be given to any party to the action, in such 
manner as may seem to him proper. 

pe vn hae Suc, 206. Witnesses may be required to appear and 

tify. testify on any proceedings under this chapter, in the 
same manner as upon 'the trial of an issue. 

eae Sc. 207. The party or witness may be required to 

lorie attend before the judge, or before a referee appointed by 


the court or judge; if before a referee, the examination 
shall be taken by the referee and certified to the judge; 
all examinations and answer before a judge or referee, 
under this chapter, shall be on oath, except that when 
a corporation answers, the answer shall be on oath of 
an officer thereof, ; 

bibs ee tt) Sxc. 208. The judge may order any property of the 
edt6beap- judgment debtor, not exempt from execution, in the 


lied to the : ; 
vecution, hands either of himself or any other person, or due to 
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the judgment debtor, to be applied towards the satisfac- 
tion of the judgment, except that the earnings of the 
debtor, for his personal services, at any time within 
sixty days next preceding the order, can not be so ap- 
plied, when it is made to appear by the debtor’s affida- 
vit or otherwise, that such earnings are necessary for 
the use of a family supported oly or in part by his 
labor 
Sze. 209. The judge may also, by nen appoint a Judgemay ap- 
point receiver, 
receiver of the property of the judgment debtor, in the ae prohibit 
same manner and with the like authority as if the ap- Mega 
pointment was made by the court, according to section 
152.* But before the appointment of such receiver, the 
judge shall ascertain, if practicable, by the oath of the 
party or otherwise, whether any other supplement- 
ary proceedings are so pending against the judgment 
debtor; the plaintiff therein shall have notice to ap- 
pear before him, and shall likewise have notice of all 
subsequent proceedings in . Telation to such receiver- 
ship. 
No more than one receiver of the property of a judg- 
ment debtor shall be appointed. The judge may also, 
by order, forbid a transfer or other disposition of the 
property of the judgment debtor, not exempt from exe- 
cution, and any interference therewith. . 
Sec. 210. If it appear that a person or corporation Proceedings 
alleged to have property of the judgment debtor, or in- Dee iat 
debted to him, claims an interest in the property ad- ' Property, or 


verse to him, or denies the debt, such interest or debt ae 
shall be recoverable only in an action against such eo 
person or corporation by the receiver, but the judge 
may, by order, forbid a.transfer or other disposition of 


such property or interest, till a sufficient opportunity be 


* Amended,—In section 209, the figures “ 152,” shall be read “ 153.” 
10 


Reference by 
judge. 


Costs of pro- 
ceeding. 


Disobedience 
of order, how 
punished, 
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given to the receiver to commence the action, and pro- 
secute the same to judgment and execution; but such 
order may be modified or dissolved by the judge grant- 
ing the same, at any time, on such security as he shall 
direct. d 

Src. 211. The judge may, in his discretion, order a 
reference to a referee agreed upon or appointed by him, 
to report the evidence or the facts. 

Src, 212. The judge may allow to the judgment 


-.creditor or to any party so examined, whether a party 


to the action or not, witnesses fees and disbursements, 
and a fixed sum in addition, not exceeding fifteen dol- 
lars, as costs. 

Src. 213. If any person, party or witness disobey an 
order of the judge or referee duly served, such person, 
party or witness may be punished by the judge as for 
a contempt, and in all cases of commitment under this 
chapter, the person committed may, in case of inability 
to perform the act required, or to endure the imprison- 


‘ment, be discharged from imprisonment by the court 


or judge committing him, or the court in which the 
judgment was rendered, on such terms as may be just. 
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Title 10, 


Of the Costs in Civil Actions. 


Sxorton 214. Fee bill abolished, allowances given termed costs. 

215. When allowed, of course to plaintiff. 

216. When allowed to defendant 

217, When allowed to either party in the discretion of the 
court. 

218. Amount of costs allowed. 

219. Additional allowance of a per centage on the recovery. 

220. Per centage, how computed. 

221. Interest on verdict or report, when allowed. 

222. Costs, how to be inserted in judgment. 

223. Referees fees. 

224. Costs on postponement of trial. 

225. Costs on motion. 

226. Costs against infant plaintiff. 

227. Costs in an action by or against an executor, administra- 
tor, or trustee of an express trust, or a person expressly 
authorized by statute to sue. 

228. Costs against assignee of cause of action after action 
brought. 

229. Costs on a settlement. 


Src. 214, All statutes establishing or regulating the peas 
costs or fees of attorneys, solicitors and counsel in civil reas Sivon,, 4 


actions, and all existing rules and provisions of law, ‘med co. 
restricting or controlling the right of a party to agree 
with an attorney, solicitor, or counsel, for his compen- 
sation, are repealed, and hereafter the measure of such 
compensation shall be left to the agreement, express 
or implied, of the parties. But there may be allowed 
to the prevailing party, upon the judgment, certain sums 
by way of indemnity, for his expenses in the actions, 
which allowances are in this act termed costs. 

Src. 215. Costs shall be allowed of course to the plain- When allowed 
5 : ; of course to 
tiff, upon a recovery, in the following cases: plaintiff, 

1. In an action for the recovery of real property, or 
when a claim of title to real property arises on the 
proceedings, or is certified by the court to have come 


in question at the trial. 
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When allowed 
to defendant. 
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’ 
2. In an action to recover the possession of personal 
property.* 


3. In the actions of which, according to law, a court’ 


of justice of the peace has no jurisdiction. 

4, In an action for the recovery of money, where the 
plaintiff shall recover fifty dollars or more. But in an 
action for assault, battery, false imprisonment, libel, 
slander, malicious prosecution, criminal conversation or 
seduction, if the plaintiff recover less than fifty dollars 


“damages, he shall recover no more costs than damages; 


and in an action to recover the possession of personal 
property, if the plaintiff recover less than fifty dollars 
damages, he shall recover no more costs than damages, 
unless he recovers also property, the value of which, 
with the damages, amounts to fifty dollars. 

Such value must be determined by the jury, court or 
referee, by whom the action is tried. 

When several actions shall be brought on one bond, 


recognizance, promissory note, bill of exchange, or other 


instrument, in writing, or in any other case, for the same 
cause of action, against several parties who might have 
been joined as defendant in the same action, no costs, 
other than disbursements, shall be allowed tothe plain- 
tiff, in more than one of such actions, which shall be 
at his election, provided that the party or parties pro- 
ceeded against in such other action or actions, shall, at 
the time of the commencement of the previous action 
or actions have been within this State, and not se- 
creted. 

Src. 216. Costs shall be allowed of course to the 
defendant in the actions mentioned in the last section, 
unless the plaintiff be entitled to costs therein, 


* Amended by adding—“ except where a justice of the peace has 
jurisdiction,” after sub-division 2, section 215. 


f 


. 
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Sec. 217. In other actions costs may be allowed or When allow- 
not, in the discretion of the court. eee Ur 
Where there are several defendants not united in wenn, of 
interest, and making separate defences by separate an- 
swers, and the plaintiff fails to recover judgment against 
all, the court may award costs to such of the defendants 
as have judgment in their favor, or any of them. 
In the following cases the costs of the appeal shall 
be in the discretion of the court: f 
1, Where a new trial shall be ordered; 
2. Where a judgment shall be affirmed in part and 
reversed in part. 
Sec. 218. When allowed, costs shall be as follows: Amount of 
1. To the plaintiff for all proceedings before notice Conte allowed: 
of trial (including judgment when entered,) in an ac- 
tion where judgment upon failure to answer may be 
had without application to court, seven dollars. In an 
action when judgment can only be taken on applica- 
tion to the court, twelve dollars. For all subsequent 
proceedings before trial, seven dollars.* 
2. To the defendant, for all proceedings before notice 
of trial, five dollars; for all subsequent proceedings be- 
fore trial, seven dollars. y 
3. For the trial of issues of law, if separate from the 
trial of issues of fact, to the plaintiff, five dollars; to the 
defendant, five dollars. 
4, For the trial of issues of fact, it separate from the 
trial of the issues of law, to the plaintiff, five dollars; 
to the defendant, five dollars. 
5. For the trial of issues of fact and of law, when 
tried at the same time, to the plaintiff, ten dollars ; to the 
defendant, ten dollars. 


* Amended, so as to provide that costs to the prevailing party ina 
court of record, by the Ist, 2nd, 3rd, 4th and 5th sub-divisions, shall 
not exceed, in one action, the sum of sixteen dollars. 
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6. To either party on appeal to the supreme court, 
fifteen dollars. Appeals from orders to the circuit court, 
to either party, five dollars. 

7. The plaintiff may, in all cases, recover costs and 
disbursements in suits against non-residents, when he 
has attached real estate, without regard to the amount 
of the recovery, at and after rates allowed by this act. 


Additional al- SEC. 219. In addition to these allowances, if the 


lowance of a 
per centage on 


the recovery sonal property, and a trial has been had, the court may 
or claim. - gee 2 ; 2 3 
in difficult or extraordinary cases, make an allowance 
of not more than ten per cent. on the recovery or claim, 


action be for the recovery of money, or of real or per- 


as in the next section prescribed, for any amount not 
exceeding five hundred dollars, and not more than five 
per cent. for any additional amount. 

Such allowance may likewise be made upon the re- 
covery of judgment in any action for the partition of 
real property, or for the foreclosure of a mortgage, or in 
which a warrant of attachment has been issued, or for 
the construction of a will or other instrument in writing, 
and on proceedings to compel the determination of 
claims to real property, and also in any case where the 
prosecution or defence has been unreasonably or un- 
fairly conducted. 

Per centage, Sxc. 220. These rates shall be estimated as follows: 

oid comput- 1. If the plaintiff recover judgment, it shall be upon 
the amount of money or the value of the property re- 
covered, or claimed, or attached, or affected by the con- 
struction of the will, or sought to be partitioned, or the 
amount found due upon the mortgage, in an action for 
foreclosure. 

2. If the defendant recover judgment, it shall be upon 
the amount of money, or the value of the property 
claimed by the plaintiff, or attached, or affected by the 
construction of the will, or if the defendant’s interest 
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in property sought to be partioned, or the amount 
claimed in an action for foreclosure, such amount of 
value must be determined by the jury, court, or re- 
ferees by whom the action ‘is tried or judgment ren- 
dered, or the commissioners appointed to make parti- 
tion in an action therefor. 

Sc. 221. When the judgment is for the recovery of Interest on 
money, interest from the time of the verdict or report Ea neha 
until judgment be finally entered, shall be computed by allowed. 
the clerk, and added to the costs of the party entitled 
thereto. 

Sec. 222. The clerk shall insert in the entry of judg- Costs, how to 

ny nb be inserted in 

ment, on the application of the prevailing party, upon jyagment. 
two days’ notice to the other, the sum of the charges for 

costs, as above provided, and the necessary disburse- 

ments and fees of officers allowed by law, including 

the compensation of referees and the expense of print- 

ing the papers upon any appeal. The disbursements 

shall be stated in detail, and verified by affidavits, which 

shall be filed. 

Suc, 223. The fees of referees shall be three dollars Referees’ fees. 
to each per day spent in the business of the reference ; 
but the parties may agree in writing upon any other 
rate of compensation. 

Src. 224. When an application shall be made to a Costs on post- 
court or referees to postpone a trial, the payment to the Ponement of 
adverse party of a sum not exceeding ten dollars, besides 
the fees of witnesses, may be imposed as the condition 
of granting the postponement. 

Src. 225. Costs may be allowed on a motion, in the Costs on mo- 
discretion of the court, not exceeding ten dollars. ar 

Sxc. 226. When costs are adjudged against an infant Costs against 
plaintiff, the guardian by whom he appeared in the cae bn 
action shall be responsible therefor, and payment may 
be enforced by attachment. 
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Costsinanac- Suc. 227. Inan action prosecuted or defended by an 
ee pak ex. executor, administrator, trustee of an express trust, or a 
ets og person expressly authorized by statute, costs shall be 
paras recovered as in an action by and against a person pro- 
oraperson secuting or defending in his own right, but such costs 
rains Gem shall be chargeable only upon or collected of the estate, 
statute to sue. fund, or party represented, unless the court shall direct 
the same to be paid by the plaintiff or defendant per- 
sonally, for mismanagement or bad faith in such action 
“or defence. But this section shall not be construed to 
allow costs against executors or administrators where 

they are now exempt by law. 
Costs against Sec. 228. In actions in which the cause of action 
peas > ee shall, by assignment after the commencement of the 
ree ie action, or in any other manner, become the property of 
. a person not a party to the action, such person shall be 
liable for the costs in the same manner as if he were a 


party, and payment thereof may be enforced by attach- 


ment. 
Oostagm cae Src. 229. Upon the settlement; before judgment, of 
pe any action mentioned in section 215, no greater sum 


shall be demanded from the defendant as costs than at 
the rate prescribed in section 218. 


Ts 
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Title 11. 


Of Appeals in Civil Actions. 


CuaprEr 1, Appeals in general. 
2. Appeals to the supreme court from judgments, 
3. Appeals to the circuit court or county court on justices 


judgments, 


CHAPTER I. 
Appeals in General. 


Sxerion 230. Appeals may be taken instead of writs of error. 

231. Orders made out of court, how vacated or modified, 

232. Who may appeal. 

233. Appeal, how made. 

234, Clerk to transmit papers to appellate court. 

235. What may be received by appellate court. 

236. Judgment on appeal. 

237. In what cases appeal taken to supreme court, 

238. Within what time taken. 

239. Appeal from orders, and what orders may be appealed 
from, 

240. No appeal to supreme court from order of chambers, un- 
less affirmed by circuit court. 

241. Appeals from order dissolying or discharging attachment 
or injunction, when taken and what security. 

242. Appeals from orders at chambers to circuit court and or- 

er for that purpose, how entered. 

243, Injunctions or attachments not to be dissolyed at cham- 

bers by any other than a circuit judge. 


Sc. 230. It shall not be necessary to issue a writ of Appeals may 
error to bring up any judgment or order for review be- weil of eed 
fore the supreme court, but{the same may be reviewed of aaron. 
as prescribed by this act by a proceeding which is 
hereby denominated an appeal, and the parties to such 
proceeding shall be known as appellant and respondant. : 

Sec, 231. An order made out of court, without no- Orders made 
tice to the adverse party, may be vacated or modified ealberar 
without notice, by the judge who made it, or may be” ps am 
vacated or modified on notice, in the manner in which 
other motions are made. 


11 
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Who may 
appeal. 


Appeal, how 
made. - 


Clerk to trans- 
mit papers to 
appelate court. 


What may be 
reviewed by 
appelate court, 


Judgment on 
appeal. 
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Src. 232. Any party aggrieved, may appeal in the 
cases prescribed in this title. 

Src. 233. An appeal must be made by the service of 
a notice in writing, on the adverse party, and on the 
clerk, with whom the judgment or order appealed from 
is entered, stating the appeal from the same, or some 
specified part thereof. When a party shall give in good 
faith, notice of appeal from a judgment or order, and 
shall omit through mistake, to do any other act neces- 
sary to perfect the appeal or to stay proceedings, the 
court may permit an amendment on such terms as may 
be just. 

Src. 234. Upon an appeal allowed by this act to the 
supreme court from a judgment, the clerk with whom 
the notice of appeal is filed, shall, at the expense of the 
appellant, forthwith transmit to the supreme court, the 
judgment roll, unless the circuit court shall direct a 
certified copy of the judgment roll to be transmitted, 
instead of the original, and on an appeal allowed from 
an order by this act to the supreme court, the clerk 
with whom the notice of appeal is filed, and the order 
entered, shall forthwith transmit to the supreme court 
a certified copy of the order, the notice of appeal, and 
the papers upon which the order was granted. 

Sec. 235. Upon an appeal from a judgment, the 
court may view an intermediate order, involving the 
merits and necessarily affecting the judgment. 

Src. 236. Upon an appeal from a judgment or order 
the supreme court may reverse, affirm or modify the 
judgment or order appealed from, in the respect men- 
tioned in the notice of appeal, and as to any or all of 
the parties, and may, if necessary or proper, order a 
new trial, When the judgment or order is reversed or 
modified, the supreme court shall remit its judgment 
or decision to be enforced accordingly. 
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Src. 337. Appeals to the supreme court shall be ta-~ In what cases 
en from circuit courts, and from county courts In com- A peti 
mon law cases, and from any court of record having °°" 
common law jurisdiction where no other court of ap- 
peal is provided by law. 

Src. 238. Appeals may be taken to the supreme court Within what 
from judgments in civil actions, within two years from ei 
entry thereof; and from orders made by the circuit 
court within thirty days’ after notice of the same. 

Src. 239. The following orders may be carried by Appeal from 


orders, and 
appeal to the supreme court: what orders 


1. An order affecting a substantial right made in such Pee cee 
action, when such order in effect determines the action 
and prevents a judgment from which an appeal might 
be taken. 

2. A final order affecting a substantial right made in 
special proceedings, or upon a summary application in 
an action after judgment. 

3. When an order grants or refuses, continues or 
modifies a provisional remedy, or grants, refuses or dis 
solves an injunction or attachment, when it grants or 
refuses a new trial, or when it sustains or over-rules a 
demurrer; or 

4, When it involves the merits of an action, or some 
part thereof. 

Src. 240. No appeal shall be taken to the supreme No appeal to 
court from an order made at chambers, unless the same ran pee 
shall be affirmed by the circuit court; and from the oe Ha fe 
order of said court, affirming, setting aside, or altering by Be 
the same, an appeal may be taken, provided such order 
is one of those enumerated in section two hundred and 
thirty-nine of this chapter. 

Sec. 241. Upon an order made by a circuit judge or Appeals from 


orders dissoly+ 


court dissolving or discharging an attachment of in- ing or dis- 
charging ate 
junction, the party interested in continuing the same tachment or 


84 


injunction, 
when taken 
and what 
security. 


Appeals from 
orders at 
chambers to 
circuit court, 
and an order 
for that pur- 
pose how en- 
tered, 


Injunction or 
attachment 
not to be dis- 
solved at 
chambers by 
any other than 
acircuitjudge, 
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may give immediate notice of appeal to the opposite 
party, and tender him a written undertaking with such 
surety as the judge shall direct, conditioned to pay all 
costs and damages sustained. by such party, in case the 
appeal be decided in his favor. And thereupon the 
court may make an order in its discretion, to continue 
such attachment or injunction in force until the decis- 
ion on the appeal, unless the respondent shall, at any 
time pending such appeal, give a written undertaking, 
with sufficient surety, to the apellant, to abide and 
perform the judgment in the action, if it shall be in 
favor of the appellant. But the court shall discharge 
such order, if it shall appear at any time that such ap- 
peal is not diligently prosecuted, and such want of 
diligence shall be deemed prima facie evidence of a 
breach of the apellants undertaking, 

Src. 242. Appeals from an order made at chambers, 
upon notice, may be taken within ten days after written 
notice of the making of such order; and such appeals 
shall be taken to a regular or special term of the circuit 
court. For the purpose of such appeal, either party 
may require the order to be entered of record by the 
clerk, and it shall be entered accordingly. 

Sxc. 243. No injunction or attachment shall be dis- 
solved at chambers by any other than a circuit judge; 
but a court commissioner may discharge an attachment 
as provided in section 158 * of this code. 


* Amended—in section 243, where the words “section 158" occur 
the words “section 148 and 149,” shall be inserted instead thereof. 


Appeals 


Section 244, 


245. 
246. 


247. 


. 
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CHAPTER II, 


to the Supreme Court from Judgments. 


On any appeal security must be given to pay costs and 
damages not exceeding two hundred and fifty dollars. 

On judgments for money security to stay execution. 

If judgments be to deliver documents, they must be 
deposited. 

If to execute conveyance it must be executed and de- 
posited. 


8. Security where judgment is to deliver property, or for 


sale of mortgaged premises. 


. Stay of proceedings upon security given. 

. Undertaking may be in one instrument or several. 

. Security to be approved and to justify. 

. Perishable property may be sold notwithstanding an 


appeal. 


. Undertaking must be filed. 
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Src. 244. To render an appeal effectual for any pur- In any appeal 
pose, a written undertaking must be executed, on the 
part of the appellant, by at least two sureties, to the 


security must 
be given to 
pay costs and 
damages not 


effect that the appellant will pay all costs and damages a aa 258 


which may be awarded against him, on the appeal, not 


exceeding 


two hundred and fifty dollars; or that sum 


must be deposited with the clerk, with whom the judg- 


ment or order was entered, to abide the event of the 
appeal. Such undertaking or deposit may be waived 
by a written consent on the part of the respondent. 
Sec. 245. If the appeal be from a judgment direct- On judgment 
ing the payment of money, it shall not stay the execu- 
tion of the judgment, unless a written undertaking be 
executed on the part of the appellant, by at least two 
sureties, to the effect that if the judgment appealed 


from, or any part thereof, be affirmed, the appellant 
will pay the amount directed to be paid by the judg- 
ment or the part of such amount as to which the 


judgment 


ly in part, 


shall be affirmed, if it shall be affirmed, on- 
and all the damages which shall be awarded 


against the appellant upon the appeal. 


lars. 


for money se- 
curity to stay 


execution. 
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Sec, 246. If the judgment appealed from direct the 
assignment or delivery of documents or personal prop- 
erty, the execution of the judgment shall not be stayed 
by appeal, unless the things required to be assigned or 
delivered, be brought into court, or placed in the cus- 
tody of such officer or receiver as the court shall ap- 
point, or unless the undertaking be entered into on the 
part of the appellant, by at least two sureties, and in 
such amount as the court or a judge thereof, or county 
judge, shall direct, to the effect that the appellant will 
ohey the order of the appellate court upon the appeal. 

Src. 247. If the judgment appealed from direct the 
execution of a conveyance or other instrument, the ex- 
ecution of the judgment shall not be stayed by the 
appeal, until the instrument shall have been executed 
and deposited with the clerk with whom the judgment 
is entered, to abide the judgment of the appellate 


_ court. 


Security 
where judg- 
ment is to de- 
liver property, 
or for sale of 
mortgaged 
premises. 


Src. 248, If the judgment appealed from, direct the 
sale or delivery of possession of real property, the exe- 
cution of the same shall not be stayed, unless a writ- 
ten undertaking be executed on the part of the appel- 
lant with two sureties, to the effect, that during the 
possession of such property by the appellant, he will 
not commit or suffer to be committed, any waste 
thereon, and that if the judgment be affirmed, he will 
pay the value of the use and the occupation of the 
property from the time of the appeal until the delivery 
of possession thereof, pursuant to the judgment, not 
exceeding a sum to be fixed by a judge of the court, 
by which the judgment was rendered, and which shall 
be specified in the undertaking. When the judgment 
is for the sale of mortgaged premises, and the payment 
of a deficiency arising upon the sale, the undertaking 
shall also provide for the payment of such deficiency. 


—— 
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Sec. 249. Whenever an appeal shall be perfected stay of pro- 
as provided by sections 245, 246, 247 and 248, it shall Ae ie 
stay all further proceedings in the court below, upon 
the judgment appealed from, or upon the matter em- 
braced therein; but the court below may proceed, up- 
on any other matter included in the action and not 
affected by the judgment appealed from. 

Src. 250. The undertakings prescribed by sections Undertaking 
244, 245, 246 and 248, may be in one instrument, or be iat bs Wy 4 
several, at the option of the appellant, and a copy in- several. 
cluding the names and residence of the sureties must 
be served on the adverse party, with the notice of 
appeal, unless a deposit is made as provided in section 
244, and notice thereof given. 

Szc. 251. An undertaking upon an appeal, shall be geourity to be 
of no effect, unless it be accompanied by the affidavit et 
of the sureties, that they are each worth double the 
amount specified therein. The respondent may, how- 
ever, except to the sufficiency of the sureties, within 
ten days after notice of the appeal, and unless they or 
other sureties justify before a judge of the court below, 
or a county judge as prescribed by sections 103 and 
104, within ten days thereafter, the appeal shall be re- 
garded, as if no undertaking’ had been given. The 
justification shall be upon a notice of not less than five 
days. ,; 

Src. 252. In the cases not provided for in sections perishable 
245, 246, 247, 248 and 249, the perfecting of an appeal, peer 
by ‘giving the undertaking mentioned in section 244, eevee 
shall stay proceedings in the court below, upon the 

judgment appealed from, except that where it directs 

the sale of perishable property, the court below may 

order the property to be sold, and the proceeds thereof 

be deposited or invested, to abide the judgment of the 
’ appellate court. 
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Undertaking Suc. 253. The undertaking must be filed with the 
must be filed. Jerk with whom the judgment or order appealed from 
was entered. 


CHAPTER III. 


Appeals to the Circuit Court or County Court from 
Justice's Judgment. 


Sxorton 254. Existing laws repealed, and this chapter substituted, 
255 By what courts Judgment to be reviewed. 
256. Appeal, when taken. 
257. Notice of appeal to be served and costs paid. 
258. Security to stay execution. 
259. Form of undertaking 
260. Execution, how stayed. 
261. In case of death of justice, undertaking to be filed. 
262. Filing inlieu of service of notice of appeal. 
263. Return, when and how made and compelled. 
264. How made if justice be out of office. 
265, Further return may be ordered. 
266. If justice be dead, insane or absent. 
267. Hearing upon return, dismissing of appeal if not brought 
in. 
268. To be heard on original papers, and new trial in what cases. 
269. Judgment on appeal, and judgment roll. 
270; Costs, how awarded. 
271. Ordering restitution. 
272. Setting off costs on recovery. 
273. The costs on appeal, 
274. Costs in cases of new trial. 
\ 


Existing laws Sec. 254, All statutes now in force, providing for the 
this ca review of judgments in civil cases, rendered by courts 
substituted. GF justice of the peace, whether by appeal or certiorari, 
are hereby repealed, and hereafter the only mode of 
reviewing such judgments shall be an appeal as pre- 
scribed by this act. 
ll eg Src. 255. An appeal from the judgments of such 
reviewed. courts, in the cases mentioned in the preceding section 
may be taken to the courts that are now authorized to 
review such judgment, either by appeal or certiorari, in 
the manner prescribed in this act and in no other man- 
ner. 
Pe og when Sec, 256, The appellant shall, within twenty days 


en, s . 
after judgment, serve a notice of appeal, stating the . 
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grounds upon which the appeal is founded. If the 
judgment is rendered upon process, not personally 
served, and the defendant did not appear, he shall have 
twenty days after personal notice of the judgment, to 
serve the notice of appeal, provided for in this and the 
next section. 


Src. 257. The notice of appeal must, within the Notice of ap- 
peal to be 
served and 


ing, and within the county, or on his clerk, if there be ©" paid. 


same time, be served on the justice, personally, if liv- 


one, and on the respondent, personally, or by leaving it 
at his residence, with some person of suitable age and 
discretion, or in case the respondent is not a resident of 
the county, in the same manner on the attorney or agent 
if any, who is a resident of such county, who appeared 
for him on the trial; and the appellant must, at the 
time of the service of the notice of appeal, on the jus- 
tice, pay to him the costs of the action included in the 
judgment, together with one dollar costs of the return, 
which shall be restored to him in case the judgment 
is reversed, and be included in the judgment for costs | 
on reversal. 

Src. 258. If the appellant desire a stay of execution gecurity to 
of the judgment, he shall give security, as provided in 7 *xeution 
the next section. 

Src. 259. Thesecurity shall bea written undertaking Form of un- 
executed by one or more sufficient sureties, approved dere 
by the appellate judge, or by the court below, to the 
effect that if judgment be rendered against the appel- 
lant, and execution thereon be returned unsatisfied in 
whole or in part, the sureties will pay the amount 
unsatisfied. 

Sec. 260. The delivery of the undertaking to the Execution, 
court below, shall stay the issuing of execution, or if it ae 
have been issued, the servic of a copy of the under- 
taking, certified by the court below, upon the officer 

12 
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holding the execution, shall stay further proceedings 
thereon. 

In case of Src. 261. When by reason of the death of a justice 

death of jus- ‘ 

tice undertak- Of the peace, or his removal from the county or any 

ing tobe filed. Gther cause, the undertaking on the appeal cannot be 
delivered to him, it shall be filed with the clerk of the 
appellate court and notice thereof given to the respon- 
dent, or his attorney or agent as provided in section 
.257, it shall thereupon have the same effect as if de- 
livered to the justice. 

Filing inlien SEC. 262. When by reason of the death of a justice 

tee of the peace or his absence from the county or any 

peal. other cause, the notice of appeal cannot be served as 
provided by section 255, it may be served by leaving 
the same with the clerk of the circuit court. 

Return when = Sec. 263. The court below shall thereupon, after ten 

and how made 

and eompelied days, and within thirty days after service of the notice 
of appeal, make a return to the appellate court of the 
testimony, proceedings and judgment, and file the same 
in the appellate court, and may be compelled to do so 
by attachment. But no justice of the peace shall be 
bound to make a return unless the fee prescribed by 
this act be paid on service of the notice of appeal. 

How madeif Sxc. 264. When a justice of the peace by whoma 

ee 2 oT judgment appealed from was rendered, shall have gone 
out of office before a return was ordered, he shall never- 
theless make a return, in the same manner and with 
the like effect as if he were still in office. 

Furtherreturn’ Sec. 265. If the return be defective, the appellate 

a be order- court may direct a further or amended return, as often 
as may be necessary, and may compel a compliance 

® with its order by attachment. 
If justice be Sec, 266. If a justice ofthe peace whose judgment is 
dead, insane, 


oF absent, appealed from shall die, become insane, or remove from 
the State, the appellate court may examine witnesses 
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on oath to the facts and circumstances of the trial or 
judgment, and determine the appeal as if the facts had - 
been returned by,the justice. If he shall have removed 
to another county within the State, the appellate court 
may compel him to make the return, as if he were still 
within the county where the judgment was rendered. 

Sec. 267. If the return be made, the appeal may be Hearing upon 
brought to a hearing, at a regular term of the appellate a pea 
court, upon a dt by either party of not less than ™*broughtin. 
eight days. It shall be placed upon the calendar, and 
continue thereon without further notice until finally 
disposed of; but if neither party bring it to a hearing 
before the end of the second term, the court shall dis- 
miss the appeal, unless it continue the same by special 
order for cause shown. 

Sec. 268. The appeal shall be heard on the original Tobe heard on 
papers, and return of the justice containing all the ma- pial eal te 
terial evidence, and his rulings in the cause, in case @ What cases. 
where the judgment, exclusive of costs, does not exceed 
fifteen dollars. 

But where the judgment shall exceed that sum, (the 
costs excluded,) and also where the judgment is against 
the complainant, or in his favor for a sum less than 
fifteen dollars, exclusive of costs, if he shall make oath 
at the time of appealing that he has a valid claim 
against the defendant, as set forth in his complaint, ex- 
ceeding the sum of fifteen dollars as he verily believes, 
the action shall be tried in the appellate court as cases 

originally brought there; but the parties may, by con- 
sent, appearing on the return of the justice, admit such 
return or any part thereof as evidence on the trial of 
the appeal. 

Sec. 269. Upon the hearing of the appeal, the appel- Judgment on 
late court shall give judgment according to the justice Ae es 
of the case, without regard to technical errors or defects 
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which do not affect the merits. In g:ving judgment, 
the court may affirm or reverse the judgment of the 
court below, in whole or in part, as to any or all of the 
parties, and for errors of law or fact. This section shall 
only apply to cases where there is no new trial in the 
appellate court. To every judgment upon an appeal, 
there shall be annexed the return on which it was 
heard, which shall be filed with the clerk of the court, 


and shall constitute the judgment roll. 


Src. 270. If the judgment be affirmed, costs shall be 
awarded to the respondent. If it be reversed, costs 
shall be awarded to the appellant. If it be affirmed in 
part, the costs, or such part as to the court shall seem 
just, may be awarded to either party. This section 
shall apply to cases where there is no new trial in the 
appellate court. 

Sec, 271. If the judgment below, or any part thereof, 
be collected, and the judgment be afterwards reversed, 
the appellate court shall order the amount collected to 
be restored, with interest from the time of collection. 
The order may be obtained upon proof of the facts, 
made at or after the hearing, upon a previous notice of 
six days. 

Src. 272. If upon an appeal, a recovery be had by 
one party, and costs be awarded to the other, the appel- 
late court shall set off the one against the other, and 
render judgment for the balance. 

Src. 273. The following fees and costs, and no other, 
except fees of officers and disbursements, shall be al- 
lowed upon appeals: 

To the appellant, on reversal, five dollars. 

To the respondent, on affirmance, five dollars, 

To a justice of the peace, for his return, one dollar. 

If the judgment appealed from be reversed in part, 
and affirmed as to the residue, the amount of costs 
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allowed to either party shall be such sum as the appel- 
late court may award, not cxceeding five dollars. If 
the appeal be dismissed for want of prosecution, no 
costs shall be allowed to either party. 

Src. 274. The same costs, fees and disbursements Costs on cases 
shall be allowed to the successful party in cases of new °! 7° Sag 
trial on appeal, in the appellate court, as on affirmance 
or reversal of a judgment. 


Title 12, 


Of the Miscellaneous Proceedings in Civil Actions 
and General Provisions. 


Cuaprenr 1, Submitting a contoyersy without action. 

. Proceedings against joint debtors, heirs, devisees, legatees, 
and tenants holding under a judgment debtor. 

. Confession of judgment without action, 

. Offers of the defendant to compromise the whole or any 
part of the action. 

. Admission or inspection of writings. 

. Examination of parties. 

. Examination of witnesses. 

. Motions and orders. 

. Entitling affidavits. 

10. Computation of time. 

11. Notices, filing and service of papers. 

12. Duties of sheriff and coroners, 

13, Accountability of guardians. 

14, Powers of referees. 

15. Miscellaneous provisions. 


Om In moo [Coren 


CHAPTER I, 


Submitting a Controversy without Action. 


Sxorion 275. Controversy, how submitted without action. 
276. Judgment on, as in other cases, but without costs. 
277, Judgment may be enforced or appealed from as in other 
cases, 

Src. 275. Parties to a question in difference, which Oontroversy— 
$ : os x é bmitt 
might be the subject of a civil action, may, without POR et aston 

action, agree upon a case containing the facts upon 


which the controversy depends, and present a submis- 
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sion of the same to any court which would have juris- 
diction if an action had been brought. But it must 
appear by affidavit, that the controversy is real, and 
the proceedings in good faith to determine the rights 
of the parties. The court shall thereupon hear and 
determine the case at a general term, and render judg- 
ment thereon as if an action were depending. 

Sec. 276. Judgment shall be entered in the judg- 
ment book as in other cases, but without costs for any 
proceeding prior to the notice of trial. The case, the 
submission and a copy of the judgment, shall consti- 
tute the judgment roll. 

Sec. 277. The judgment may be enforced in the 
same manner as if it had been rendered in an action, 
and shall be subject to appeal in like manner. 


CHAPTER II. 


Proceedings against Joint Debtors, Heirs, Devisees, 
Legatees and Tenants holding under a Judgment 
Debtor. 

Sxorion 278. Parties not summoned in action on joint contract, may 

be summoned after judgment, 

279, If judgment debtor die, his representatives may be 
summoned. 

280. Form of summons. 

281. To be accompanied by affidavit of amount due. 

982. Parties summoned may answer and defend. 

283. Subsequent pleadings and proceedings same as in other 
actions. 

, 284, Answer and reply to be verified as in an action. 

Src. 27S. When a judgment shall be recovered 
against one or more of several persons jointly indebt- 
ed upon a contract by proceeding as provided in sec- 
tion 41, those who were not originally summoned to 
answer the complaint, may be summoned to show 
cause why they should not be bound by the judgment 
in the same manner as if they had been originally 


summoned. 
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Sxc. 279. In case of the death of a judgment debtor If judgment 
F P : debtor die, his 
after judgment, the heirs, devisees or legatees of the yepresenti- 


judgment debtor, or the tenants of real property owned tee. a 
by him, and affected by the judgment, may after the 
expiration of three years from the time of granting 

letters testementary, or of administration upon the 

estate of the testator or intestate, be summoned to show 

cause why the judgment should not be enforced 

against the estate of the judgment debtor in their 

hands respectively, and the personal representatives of 

a deceased judgment debtor, may be so summoned at 

any time within one year after their appointment. 

Src. 280: The summons provided in the last two Form of sum- 
sections shall be subscribed by the judgment creditor, ™°”* 
his representatives or attorney, shall describe the judg- 
ment, and require the person summoned to show cause 
within twenty days after the service of the summons, 
and shall be served in like manner as the original 
summons. 

Sxc. 281. The summons shall be accompanied by >, to accom: 
an affidavit of the person subscribing it, that the judg- Pe ee Per 
ment has not been satisfied to his knowledge or infor- due. 
mation and belief, and shall specify the amount due 
thereon. 

Src. 282. Upon such summons, the party summon- papties sum« 
ed may answer within the time specified thexein, deny- epee ana 
ing the judgment, or setting up any defence which defend, 
may have arisen subsequently, and in addition thereto 
if he be proceeded against, according to section 279, 
he may make the same defence which he might orig- 
inally have made to the action, except the statutes of 
limitation. 

Src. 283. The party issuing the summons, may de- subsequent 
mur or reply to the answer, and the party summoned Je eg 


} j joq same as in 
a to the reply, and the issues may be tried sthortieront 
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and judgment may be given in the same manner as in 
an action, and enforced by execution, or the applica- 
tion of the property charged to the payment of the judg- 
ment, may be compelled by attachment if necessary. 
Ree and Src. 284, The answer and reply shall be verified in 
reply to be. the like cases and manner and be subject,to the same 


verified ac in 
anaction. rules as the answer and reply in an action. 


CHAPTER III. 
Confession of Judgment without Action. 


Szorron 285, Judgment may be confessed for debt due or contingent 
liabilities. 
286. Statement in writing and form thereof. 
289. Judgment and execution. 
Judgment Src. 285, A judgment by confession may be entered 
ee ae without action, either for money due or to become Jue 
oom abiliny. or to secure any person against eonungent liability on 
behalf of the defendant, or both, in the manner pre- 
. scribed by this chapter. 
gine et Sec. 286. A statement in writing must;be made, 
re oes signed by the defendent, and verified by his oath, to the 
following effect: 

1, It must state the amount for which judgment may 
be entered, and authorize the entry of judgment there- 
for; 

2, If it be for money due, or to become due, it must 
state concisely the facts out of which it arose, and 
must show that the sum confessed therefor is justly due 
or to become due; 

3. If it be for the purpose of securing the plaintiff 
against a contingent liability, it must state concisely the 
facts constituting the liability, and must show that the 
sum confessed therefor does not exceed the same. 

Jadgmentand Src. 287, The statement may be filed with the clerk 
execuiom, of the circuit court, who shall endorse upon it, and en- 


: 
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ter in the judgment book a judgment of the circuit 
court for the amount confessed, with ten dollars costs, 
together with disbursements. 

The statement and affidavit, with the judgment en- 
dorsed, shall thereupon become the judgment roll, Ex- 
ecutions may be issued and enforced thereon, in the 
same manner as upon judgments in other cases in such 
courts, When the debt for which the judgment is 
recovered, is not all due, or is payable in installments, 
and the installments are not all due, the execution may 
issue upon such judgment for the collection of such 
installments as have become due, and shall be in the 
usual form, but shall have endorsed thereon, by the 
attorney, or person issuing the same, a direction to the 
sheriff to collect the amount: due on such judgment, 
with interest and costs, which amount shall be stated 
with interest thereon, and the costs of said judgment. 
Notwithstanding the issue and collection of such exe- 
cution, the judgment shall remain as security for the 
installments thereafter to become due; and whenever 
any further installment become due, execution may in 
like manner be issued for the collection and enforce- 
ment of the same. 


CHAPTER IV. 


Offers of the Defendant to Compromise the Whole or 
Part of the Action. 


Sxortow 233. Defendant may offer to liquidate damages conditionally. 
289. Hffect of acceptance or refusal of offer. 


Sec. 288. In an action arising on contract, the’defend- Poa 
may offer to 
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rt 
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the notice of trial, and on the trial have a verdict, the 
damages shall be assessed accordingly. 

Sec. 289. If the plaintiff do not accept the offer, he 
shall prove his damages, as if it had not been made, 
and shall not be permitted to give it in evidence, and if 
the damages assessed in his favor shall not exceed the 
sum mentioned in the offer, the defendant shall re- 
cover his expenses incurred in consequence of any 
necessary ‘preparation or defence in respect to the ques- 


‘tion of damages, such expenses shall be ascertained at 


the trial. 


CHAPTER V. 


Admission or Inspection of Writings. 


Sxorron 290. A party may be required to admit a paper to be genuine 
or pay expenses of proving it, Inspection and copy of 
books, papers and documents, how obtained. 

Suc. 290. Hither party may exhibit to the other or 
his attorney at any time before the trial, any paper 
material to the action, and request an admission in 
writing of its genuineness. If the adverse party or 
his attorney fail to give the admission within four days 
after the request, and if the party exhibiting the paper 
be afterwards put to the expense in order to prove its 
genuineness, and the same be fully proved or admitted 
on the trial, such expense to be ascertained at the trial, 
shall be paid by the party refusing the admission, un- 
less it appears to the satisfaction of the court that there 
were good reasons for the refusal; but nothing in this 
act shall be construed to modify or repeal sections* 90, 
91 and 92, of chapter 98 of the revised statutes. The 
court before which an action is pending or a judge 


*Amended—in section 296, before the figures “ 90,” the figures “85” 
shall be read and inserted. 
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thereof may in their discretion, and upon due notice, Inspectionand 


f be 
order either party to give to the other, within a speci- i a 


fied time,’ an inspection and copy or permission to See 
take a copy of any books, papers an’) documents in his 
possession or under his control containing evidence 
relating to the merits of the action or the defence 
therein. If compliance with t 1e order be refused, the 
court on motion may exclide the paper from being 
given in evidence or punis!: the party refusing, or both. 


CEAPTER VI. 


Exan ination of Parties. 


Sxorion 291. Actions {i r discovery abolished. 


292. A party may examine his adversary as a witness on the 
trial 

293. Such examination also allowed before trial and procced- 
ins therefor. 

294. Poity, how compelled to attend. 

295. ‘| estimony of party may be rebutted. 

296, Effect of refusal to testity. 

297, Testimony of a party not responsive to the inquiries. 
may be rebutted by the oath of the par'y calling him, 

~ >8. Persons for whom action is brought or defended may be 
examined. 

299. Examination of a co-plaintiff or co-defendant. 


r'gc. 291. No action to obtain discovery under oath, Actions for 


i: aid of the prosecution or defence of another action, me be 


shall be allowed, nor shall any examination of a party 
be had on behalf of the adverse party, except in the 
manner prescribed by this chapter. 


Sec, 292, A party to an action may be examined as A party may 
examine hia 
adversary ar a 


one of several adverse parties, and for that purpose may Ne ae as ky 


be compelled in the same manner, and subject to the 
same rules of examination as any other witness, to tes- 


a witness at 'the instance of the adverse party, or of any 


tify either at the trial, or conditionally, or upon e.m- 
mission. 
Src. 293. The examination, instead of being had at Such examin- 


ation also al- 
the trial, as provided in the last section, may be had at lowed before 
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any time before the trial, at the option of the party 
claiming it, before a judge of the court, a county judge, 
on a previous notice to the party to be examined, and 
any other adverse party, of at least five days, unless for 
good cause shown, the judge order otherwise. But the 
party to be examined shall not be compelled to attend 
in any other county than that of his residence, or where 
he may be served with a summons for his attendance. 

Src. 294. The party to be examined, as in the last 
section provided, may be compelled to attend in the 
same manner as a witness to be examined condition- 
ally; and the examination shall be taken and filed by 
the judge in like manner, and may be read by either 
party on the trial. 

Src. 295. The examination of the party thus talcen 
may be rebutted by adverse testimony. 

Src. 296. Ifa party refuses to attend and testify as 
in the last four sections provided, he may be punished 
as for a contempt, and his complaint, answer or reply 
may be stricken out. ; 

‘Sec. 297. A party examined by an adverse party as 
in this chapter provided, may be examined on his own 
behalf in respect to any matter pertinent to the issue; 
but if he testify to any new matter not responsive to 
the questions put to him by the adverse party, or neces- 
sary to explain or qualify his answers thereto, or dis- 
charge, when his answers would charge himself, such 
adverse party may offer himself as a witness on his 
own behalf in respect to such new matter, and shall 
be so received. 

Sec. 298. A person for whose immediate benefit the 
action is prosecuted or defended, though not a party to 
the action, may be examined as a wilness in the same 
manner, and subject to the same rules of examination 
as if he were named as a party. : 
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Src. 299. A party may be examined on behalf of his Examination 

co-plaintiff, or of a co-defendant, as to any ,matter in af eu wm 
which he is not jointly interested or liable with such °* 
co-plaintiff or co-defendant, and as to which a separate 
and not joint verdict or judgment can be rendered. 
And he may be compelled to attend in the same man- 
ner as at the instance of an adverse party; but the ex- 
amination thus taken shall not be used in the behalf of 
the party examined. And whenever, in the cases 
mentioned in sections two hundred and ninety-three 
and two hundred and ninety-four, one of the several 
plaintiffs or defendants, who are joint contractors, or 
are united in interest, is examined by the adverse party, 
the other of such plaintiffs or defendants may offer 
himself as a witness to the same cause of action or de- 
fence, and shall be so received. 


CHAPTER VIL 
Examination of Witnesses. 


Szotion 300. No witness to be excluded on account of interest 
301, To whom last svetion inapplicable ; examination of as- 
siguor and adverse party ; when necessary to give 
notice of the examination of assignor. 


Sec. 300. No person offered as a witness shall be Wo witness to 
excluded by reason of his interest in the event of the We hese 
action. interest. 

SEc. 301. The last section shall not apply to a party To whom last 
to the action, nor to any person for whose immediate Hiab, 


benefit it is prosecuted or defended. When anassignor Examination 
of assignor 
and adverse 


ness on behalf of any persoa deriving title through or Pty. 
from him, the adverse party may offer himself as a 
witness to the same matter in his own behalf, and shall 
be so received. But such assignor shall not be admit- 
ted to be examined in behalf of any person deriving 


‘of a thing in action or contract, is examined as a wit- 
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title through or from him against an assignee, or an 
executor, or administrator, unless the other party to 
such coritract or thing in action, whom the defendant 
or plaintiff represents, is living, and his testimony can 
be procured for such examination, nor unless ten days’ 
notice of such intended examination of the assignor, 
specifying the points upon which he is intended to be 
examined, shall be given in writing to the adverse 
party. 

7 CHAPTER VIII. 


Motions and Orders. 


Sxorron 302. Definition of an order. 
3113. Definition of a motion, motion how and when made. 
304. When notice is necessary it must be eight days before the 
hearing. 
305. In action in cireuit court, county judge and county com- 
missioner may act at chambers. Their orders, how 
reviewed. 


306. Special circuit, number of, how designated, and business 
done thereat 

307. Tn absence of judge at chambers, motion may be trans- 
ferred to another judge. 

303. Enlarging time for proceedings in action. 

Src. 302. Every direction of a court or judge made 
or entered in writing, and not included in a judgment 
is denominated an order. 

Src. 303. An application for an order is a motion. 


Motions may be made to a judge out of court, except 


for a new trial on the merits, Motions must be made 


within the circuit in which the action is triable. Orders 
made out of court, without notice, may be made by 
any judge of the court, in any part of the State, and 
they may also be made by a county judge or court 
commissioner, of the county where the action is triable 
except to stay proceedings after a verdict. No order 
to stay proceedings for a longer time than twenty 
days shall be granted by a judge out of court, except 
upon previous notice to the adverse party. 


OP cat. Ones 
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Sec. 304. When a notice of motion is necessary, it When notice is 


it 
must be served eight days before the time appointed for Tuatha cea 


i ae days before 
the hearing, but the court or judge may, by an orderto 4)? beara 
show cause, prescribe a shorter time. 


Sec. 305. In the action in the circuit court, a county In action in 
circuit court 
county judge 
ers conferred upon them in this act, may exercise within and commis- 
sioner may act 
their county the powers of a circuit judge in chambers at chambers. 


judge and court commissioner, in addition to the pow- 


according to the existing practice, except as otherwise 

provided in this act, and their orders may be re- Their orders, 
viewed* by the circuit court as provided in this act. bow teviewed 
But such court commissioners as are mentioned in 

this act, shall be appointed by the circuit court for the 

express purpose of performing the duties authorized 

by this act. 

Src. 356. There shall be held by each of the circuit Special cir- 

judges in each circuit, at least four special terms, in °U's number 


of, how desig- 
each year, for the trial of issues of law, forthe hearing nated and bu- 


siness done 
and trial of causes without a jury, for the hearing of thereat. 
motions and the transacting of any and all business 
that may be done at a regular term, except the trial of 
issues of fact by a jury, at such times and places as the 
circuit judge shall designate ; the said judges shall each 
immediately designate and publish the times and places 
of holding said terms, and when designated, they shall 
not be changed within two years, and at such terms, 
the issues of law and motions, and all other business 
that may be transacted thereat, pending in any and 
every county in the circuit, may be heard and disposed 
of with the same force and effect as it may now be 
heard and disposed of in the county in which the eauses 
or matters are pending, and when the causes or mat- 
ters are pending in other counties in the circuit differ- 


*The word “received,” by a clerical error, was inserted in former 
edition. 
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ent from the county in which the special term is held, 
the clerk of the court shall certify the orders and papers 
to the clerk of the circuit court of the county where 
the same is pending, and the papers shall be filed and 
entered by the clerk of the court of the county where 
the cause or matter is pending, in the same manner as 
if the cause or matter had been heard or decided 
by the circuit court at a term thereof beld in that 
county. 


In absence of | SEC. 307. When notice of a motion is given, or an 
judge at cham- 
TS notice 


may be tians- court, and at the time fixed for the motion he is absent 
ferred to ano- 


order to show. cause is returnable before a judge out of 


ther judge. or unable to hear it, the same may be transferred by, 


his order to some other judge before whom the motion 

might originally have been made. 
Enlarging Src. 308. The time within which any proceeding in 
cols an action must be had after its commencement, except 
ray the time within which an appeal must be taken, may 
be enlarged upon an affidavit showing grounds there- 
for, by a judge of the court, or court commissioner, or 
by-a county judge, The affidavit, on a copy thereof, 
“must be served with a copy of the order, or the order 


may be disregarded. 


CHAPTER Ix. 
Entitling Affidavits. 
Sxorron 309. It shall not be necessary to entitle affidavits. 


eee ea Sec. 309. It shall not be necessary to entitle an affi- 
entitle affida- davit in the action; but an affidavit made without a 
bl title, or with a defective title, shall be as valid and ef- 
fectual for every purpose as if it were duly entitled, if 
it intelligibly refer to the action or proceeding in which 


it is made, 
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CHAPTER X. 


Computation of Time. 


S8xorion 310. Time, how computed, 


Sec. 310. The time within which an act is to be Time, how 
done as herein provided, shall be computed by exclud- computed. 
ing the first day, and including the last. If the last 
day be Sunday, it shall be excluded. 


CHAPTER XI. 


Notices and Filing and Service of Papers. 


Sxorton 311. Notice and papers how served on party or attorney. 
312. Service personal or by copy in office or house. 
313. Service by mail, when and how. 
314, Postage to be paid. 
315. Double time when service by mail. 
316. Notice of motion, &e., to be eight days. 


317. When payers need not be served on defendant, 
318. Service of papers where party resides out of the State. 
319. Summons and pleadings to be filed. 


320. Service on attorney, 
321. When this chapter docs not apply. 


Src. 311. Notices shall be in writing, and notices Notice and 
and other papers may be served on the party, or attor- Mois phn 


ney, in the manner prescribed in the next three sectious en a 
where not otherwise provided by this act. 

Sec, 3.2. The service may be personal, or by deliv- Service per- 
ery to the party or attorney on whom the service is re- a be fe 
quired to be made, or it may be as follows: or Houses 

1. If upon an attorney, it may be made during his 
absence from his office, by leaving the paper with his 
clerk therein, or with a person having charge thereof; 
or when there is no person in the office, by leaving it, 
between the hours of six in the morning and nine in. 
the evening, in a conspicuous place in the office, or if 
it be not open, so as to admit of such service, then by 
leaving it at the attorney’s residence with some person 
of suitable age and discretion. 


14 
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’2, If upon a party, it may be made by leaving the 
paper at his residence between the hours of six in the 
morning and nine in the evening, with some person of 
suitable age and discretion. 


Service by Src. 313. Service by mail may be made, where the 
oe laa person making the service, and the person on whom. it 


is to be made reside in different places between which 
there is a regular communication by mail. 

ie tobe Sxc. $14. In case of service by mail, the paper must 

aL. 6 : 

‘ be deposited in the post office, addressed to the person 
on whom it is to be served, at his place of residence, 
and the postage paid. 

Double time = Src, 315. Where the service is by mail, it shall be 

when served : ‘ : ; 

by mail. double the time required in case of personal service. 

Notice of mo- Src. 316. Notice of a motion or other proceeding 

tion, &c., to be 4 

eight days. before a court or judge when personally served, shall 
be given at least eight days before the time appointed 
therefor. 


When papers 58. 317. Where a defendant shall not have demur- 


need not be 
served on de- 


fendant. dinary proceedings in an action need not be made 
upon him unless he be imprisoned for want of bail; 


red or answered service of notice or papers in the or- 


but shall be made upon him or his attorney, if notice 
of appearance in the action has been given. 

Service of Sec. 318. Where a plaintiff or a defendant who has 

Te eciae demurred or answered, or gives notice of appearance, 

ont of the resides out of the State and has no attorney in the 
action, the service may be made by mail, if his resi- 
dence be known, if not known, on the clerk for the 
party. 

Yas Src. 319. The summons and the several pleadings 

e filed. in an action, shall be filed with the clerk within ten 
days after the service thereof, respectively, or the ad- 
verse party, on proof of the omission, shall be entitled, 


without notice to an order from a judge, that the same 
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be filed, within a time specified in the order, or be 
deemed abandoned. 

Src. 320. Where a party shall have an attorney in Service on 

° b attorney. 

the action, the service of papers shall be made upon 
the attorney instead of the party. 

Sec. 321. The provisions of this chapter shall not When this 

= we chapter does 

apply to the service of a summons or other process or not apply. 


of any paper, to bring a party into contempt. 


CHAPTER XII. 


Duties of Sheriff and Coroners. 


Sxorron 322. Duty of sheriff »r coroner in serving or executing pro- 
cess, and huw enforced. 


Sec. 322. Whenever, pursuant to this act, the sheriff Duty of sheriff 
may be required to serve or execute any summons, or- {vine of ex- 
der or judgment or to do any other act, he shall be ecuting pro- 

ey. Ric i cess and how 
bound to do so in like manner as upon process issued enforced, 
to him, and shall be equally liable in all respects, for 
neglect of duty, and if the sheriff be a party, the coro- 
ner shall be bound to perform the service, as he is now 
bound to execute process, when the sheriff is a party, 
and all the provisions of this act relating to sheriffs 


shall apply to coroners, where the sheriff is a party. 


CHAPTER XIII. 
Accountability of Guardians. 
Sgorron 323. Guardians not to receive property without security given, 


Src, 323. No guardian appointed for an infant shall haces not 
. : . ‘. recelve 
be permitted to receive property of the infant, until he property until 


shall have given sufficient security, approved by glee ate 
judge of the court, or a county judge, or court com- 
mnissioner, to account for and apply the same under the 


direction of the court. 
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OHAPTER XIV. 
Powers of Referees. 


Sxovion 324, Referees, are authorized to administer oaths and to ex- 
ercise powers now vested in referees by law. 


Referees are Src. 324. Every referree appointed pursuant to this 
authorized to Seon ; 
administer act, shall have power to administer oaths in any pro- 


oaths and to . ‘ 
exeicine Soa ceeding before him, and shall have generally the pow- 


ers now vested erg now vested in a referee by law. 
in referees by 
law, 


CHAPTER XV. 


Miscellaneous Provisions. 


Sxcrion 325. Papers lost or withheld, how supplied. 

326 Where underiakings are to be fied. 

327. On appeal, judgment may he entered up against appellant 
and surety jointly, and when collected of surety, 

328. In actions for the claim and delivery of personal property 
judgment to be extered against principal and surety, 
and when collected of surety. 

_ 329. Judgment on bond and warrant of attorney. Affidavit 
of plaintiff necessary. 

330. Time for publication of notices, how computed. 


Pape, or Sxc. 325. If any original pleading or paper be lost or 

withheld, how _. é 

supplied." Withheld by any person, the court may authorize a copy 
thereof to be filed and used instead of the original. 


Where under- Sec. 326, The various undertakings required to be 


eee ne given by this act must be filed with the clerk of the 
court, unless the court expressly provides for a different 
disposition thereof, except that the undertakings pro- 
vided for by the chapter on the claim and delivery of 
personal property shall, after the justification of the 
sureties, be delivered by the sheriff, to the parties re- 
spectively, for whose benefit they are taken. 

On appeal Szc, 327. On an appeal from a justice of the peace; 

judgment may . : ; 3 

esiry up if the appellate court shall give judgment against the 


against appel- 
lant and surety 


when collected i : +e , ; 
of surety. against the appellant and surety jointly, butit shall not 


party appealing, such judgment may be entered up 
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be collected of the surety by the officer to whom the 
execution is directed, if he can find sufficient property 
of the principal to satisfy the same, and the party issu- 
ing execution, shall endorse a direction thereon to that 
effect. 
Sec. 328. When a judgment shall be entered up Judgment 
‘ F : p against surety, 
against either party, in an action for the claim and de- 
livery of personal property, such judgment may be 
entered up as well against the principal as against any 
surety, who shall have signed a written undertaking 
with him, for a return or delivery of the property, as 
- prescribed in this act, and in case where the officer to 
whom the execution is directed, may collect the value 
of the property or any damages or costs of the princi- 
pal, he shall, if he cannot find sufficient property of the 
principal to satisfiy the same, collect the whole or any 
part of the judgment, which may remain unsatisfied, 
of the property of such surety or sureties, and the party 
_ issuing executions shall endorse a direction thereon to 
that effect. 
Sec. 329. Judgment upon bond or note and warrant Judgment on 
of attorney may be entered up as now provided by law pose Gt abe 


rant of attor- 

and this act, so far as the entering of such judgment MY», affidavit 

ae _ of plaintiff 

shall not apply thereto, but the plaintiff, or some one in necessary. 

his behalf, shall make and file with the judgment rec- 

ord an affidavit, stating the amount actually due on the 

pond or note, at the time of entering such judgment. 

Src. 330. The time for publication of legal notices, Time for pub- 
“ z 

thall be computed so as. to exclude the first day of ae Rade 

Hublication, and include the day on which the act or Puted. 

‘vent, of which notice is given, is to happen, or which 


sompletes the full period required for publication. 
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Title 13. 


“ictions in Particular Cases. 


Cuaprzr 1. Action in place of scire facias, guo warranto, and of infor- 


mation in the nature of guo warranto. 


2. Action for the partition of real property. 
3. Action to determine conflicting claims to real property, 


and concerning real property. 


CHAPTER I. i 


Iction in place of Scire Facias, Quo Warranto, and 
of Information in the Nature of Quo Warranto. 


Srcrron 331 
332 


337, 
338. 
339. 


340. 
341. 


342. 


343. 
344. 


345. 
346. 
347, 


348. 
349, 


350. 


Scire facias and quo warranto as prescribed in this act. 


. Actions of guo warranto aud mandamus, where tried. 


333. 
334. 


335: 
336. 


Action may be brought by Attorney General to vacate a 
charter, by direction of legislature. 

Actions annulling corperetion by Attorney General, by 
leave of supreme court. 

Leave, how obtained. 

An action by Attorney General or other persons, to try 
the title to an office. ~ 

Action, when and how brought to vaeate letters patent, 

Relator, when to be joined as plaintiff. 

Complaint and arrest of defendant in action for usurping 
an office, 

Judgment in such cases, 

Assumption of office, &¢, by relator, when judgment in 
his favor, 

Proceedings against defendant on refusal to deliver books 
and papers. 

Damages, how recovered. 

When actions against several persons claiming office or 
franchise. 

Penalty for usurping office or franchise, how awarded, 

Judgment of forfeiture against corporation, | 

Costs against corporation, or persons claiming to be such, 
how collected. 

Restraining corporation, and appointment of a receiver. 

Copy of judgment roll against corporation, when to be 
filed, 

Actions for forfeiture of property to the people. 


Scire facias Src. 331. The writ of scire facias, the writ of quo 


and quo war- 


yanto as pre- Warranto, and proceedings by information in the nature 


scribed in this 
act, 


of guo warranto, shall be as here prescribed, and the 


remedies heretofore obtained in those forms may be 
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obtained by civil action under the provisions of this 
chapter. But any proceeding heretofore commenced, 
or judgment rendered, or right acquired, shall not be 
affected by this act. It shall not be necessary to sue 
out such writs in form. 

Sxc. 332. Actions of guo warranto and mandamus actions of quo 
shall be tried at special as well as at general terms of rea 
the circuit court, and the court shall have power to where tried. 
summon a jury for the purpose and prescribe the man- 
ner of summoning the same. 

Sxc. 333, An action may be brought by the attorney action maybe 
general, in the name of the State, whenever the legis- b™sht by 


attorney gen- 
lature shall direct, against a corporation, for the pur- ¢rel to vacate 


¢ a < : a charter by 
pose of vacating or annulling the act of incorporation, direction of 
5 : : the legislature, 
or an act renewing its corporate existence, on the ground 
that such act or renewal was procured upon some 
fraudulent suggestion or concealment of a material fact, 
by the persons incorporated, or by’ some of them, or 
with their knowledge and consent. 
Sec. 334. An action may be brought»by the attorney Action annul- 
general, in the name of the State, on leave granted by 128 cerpora- 


tion by attor- 
the supreme court or a judge thereof, for the purpose of ney general 


i by leave of su- 
vacating the charter or annulling the existence of a preme court. 
corporation other than municipal, when such corpora- 
tion shall: 

1. Offend against any of the provisions of the act or 
acts creating, altering or renewing such corporation. 

2. Violate the provisions of any law by which such 
corporation shall have forfeited its charter by abuse of 
its powers; or, 

3. Whenever it shall have forfeited its privileges or 
franchises by failure to exercise its powers; or, 

4. Whenever it shall have done or omitted any act 
which amounts to a surrender of its corporate rights, 
privileges or franchise ; or, 


112 
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eral or other 
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the title to an 
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5. Whenever it shall exercise a franchise or privilege 
not conferred upon it by law. And it shall be the duty 
of the attorney general, whenever he shall have reason 
to believe that any of these acts or omissions can be 
established by proof, to apply for leave, and upon leave 
granted, to bring the action in every case of public in- 
terest, and also, in every other case in which satisfac- 
tory security shall be given to indemnify the people of 


“this State against the costs and expenses to be incurred 


thereby. 

Src. 335. Leave to bring the action may be granted 
upon the application of the attorney general, and the 
court or judge may, in its discretion, direct notice of 
such application to be given to the corporation or its 
officers previous to granting such leave, and may hear 
the corporation in opposition thereto. 

Src, 336. An action may be brought by the attorney 
general, in the name of the State, upon his own in- 
formation, or upon the complaint of any private party, 
against the parties offending in the following cases: 

1. When any person shall usurp, intrude into, or 
unlawfully hold or exercise any public office, civil or 
military, or any franchise within this State, or any office 
in a corporation created by the authority of this State; or, 

2. When any public officer, civil or military, shall 
have done or suffered an act which by the provisions 
of law shall make a forfeiture of his office; or, 

3. When any association or number of persons shall 
act within this State as a corporation without being 
duly incorporated. 

4. Such action may be brought in the name of the 
people of this State, by a private person, on his own 
complaint, when the attorney general refuses to act, or 
when the office usurped pertains to a county, town, city 
or district. 
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Suc. 337. An action may be brought by the attorney Action, when 
: and how 
general, in the name of the State, for the purpose of brought to 
vacating or annulling letters patent, granted by the 8 lide 
people of this State, in the following cases: 

1. When he shall have reason to believe that such 
letters patent were obtained by means of some fraudu- 
lent suggestion, or concealment of a material fact, made 
by a person to whom the same were issued, or made 
with, his consent or knowledge. 

2. When he shall have good reason to believe that 
such letters patent were issued through mistake, or in 
ignorance of a material fact; or, 

3. When he shall have reason to believe that the 
patentee, or those claiming under him, have done or 
omitted an act, in violation of the terms and conditions 
on which the letters patent were granted, or have by 
any other means forfeited the interest acquired under 
the same. 

Src. 338, When an action shall be brought by the Relator when 
attorney general by virtue of this chapter, on the rela- Aen * 
tion or information of a person having an interest in 
the question, the name of such person shall be joined 
with the State as plaintiff. 

Sec. 339. Whenever such action shall be brought Complaintand 
against a person for usurping an office, the attorney pe ree 
general or person complaining, in addition to the state- te eerie ‘ 
ment of the cause of action, may also set forth in the 
complaint the name of the person rightfully entitled to 
the office, with a statement of his right thereto, and in 
such case, upon proof by affidavit, that the defendant 
has received fees or emoluments belonging to the office 
and by means of his usurpation thereof, an order may 
be granted by a judge of the cireuit court, for the arrest 
of such defendant, and holding him to bail, and there- 
upon he shall be arrested and held to bail, in the 


15 
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manner and with the same effect, and subject to the 
same rights and liabilities as in other civil actions, when 
the defendant is subject to arrest. 

Judgment in -Sxc, 340. In every such case judgment shall be ren- 

BETES aaaned upon the right of the defendant, and also upon 
the right of the party so alleged to be entitled, or only 
upon the right of the defendant, as justice shall 
require. 

Assumption of SEC. 341. If the judgment be rendered upon the rights 

wna a of the person so alleged to be entitled, and the same, 

judgment in be in favor of such person, he shall be entitled, after 

sar taking the oath of office and executing such official 
bond as may be required by law, to take upon himself 
the execution of the office, and it shall be his duty im- 
mediately thereafter, to demand of the defendant in the 
action, all the books and papers, in his custody, or 
within his power, belonging to the office from which 
he shall have been excluded. 

Proceedings Src. 342. If the defendant shall refuse or neglect to 


ainst defen ; . 
Cot on refus- deliver over such books or papers pursuant to the de- 


ang ip ae mand, he shall be guilty of a misdemeanor, and the 
papers. same proceedings shall be had, and with the same effect 
to compel delivery of such books and papers, as are 

prescribed by law. 

Damages, how Suxc. 343. If judgment be rendered upon the right 

TOGpHETET oth thie person so alleged to be entitled, in favor of such 
person, he may recover, by action, the damages which 
he should have sustained by reason of the usurpation 
by the defendant of the office from which such defend- 
ant has been excluded. 

When actions Sxc. 344, When several persons claim to be entitled 

against several , ‘ : 

persons claim- t0 the same office, or franchise, one action may be 

ing office cr brought against all such persons, in order to try their 


franchise. _ : 
respective rights to such office or franchise. 
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Src. 345, When a defendant, whether a natural per- Penalty for 
son or a corporation, against whom such action shall pay lion a 
have been brought, shall be adjudged guilty of usurp- bow awarded. 
ing or intruding into, or unlawfully holding or exercising | 
any office, franchise or privilege, judgment shall be 
rendered that such defendant be excluded from such 
office, franchise or privilege, and also that the plaintiff 
recover costs against such defendant. The court may 
also, in its discretion, fine such defendant a sum not 
exceeding two thousand dollars, which fine, when col- 
lected, shall be paid into the treasury of the State. 

Sxc. 346. If it shall be adjudged that a corporation plese! 
against which an action shall have been brought pur- against corpe- 
suant to this chapter, has, by neglect, abuse or surrender, SEK ae 
forfeited its corporate rights, privileges and franchises, 
judgment shall be rendered, that the corporation be 
excluded from such corporate rights, privileges and 
franchises, and that the corporation be dissolved. 

Sxc. 347. If judgment be recovered in such action, Costs against 


: , F evs corporations 
against a corporation, or against persons claiming to be or persons 


claiming to la 
such, how 
be collected by execution against the persons claiming collected 
to be a corporation, or by attachment or process against 
the directors, or other officers of such corporation. 
Src, 348, When such judgment shall be rendered Restraining 
. . corporations 
against a corporation, the court shall have the same and appoint 
power to restrain the corporation, to appoint a receiver nrreih 
of its property, and to take an account, and make dis- 
tribution thereof among its creditors, as are given by 
law. 
Src. 349. Upon the rendition of such judgment Copy of inte 
; ‘ : : t 
against a corporation, or for vacating or annulling of desinat corpo= 
. ti 2 
letters patent, it shall be the duty of the attorney gener- 7° be filed.s "| 
al to cause a copy of the judgment roll to be forthwith 


filed in the office of the secretary of state. 


a corporation, the court may cause the costs therein to 
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Actions for Src. 350. Whenever by the provisions. of law, any 


aaa property, real or personal, shall be forfeited to the peo- 


the people. ple of this State, or to any officer for their use, an 
action for the recovery of such property, alleging the 
grounds of the forfeiture, may be brought by the proper 
officer in the circuit court. 


CHAPTER II. 


Action for the Partition of Real Property. 


Sxorron 351. Provisious of revised statutes. Application to actions o 
partitions. 


‘Provisions of | Sec, 351. The provisions of the revised statutes re- 
revised stat- ; ee E 
Loutes. lating to the partition of lands, tenements and heredita- 


arate ments, held or possessed by joint tenants in common, 
Application to é a 
actions of par- shall apply to actions for such partition, brought under 


tition. ; ; 

7 this act, so far as the same can be so applied to the 
substance and subject matter of the action without re- 
gard to its forms. 


CHAPTER ‘III. 


eh. . Actions to Determine Conflicting Claims to Real 
Property and Concerning Real Property. 


Sxorton 352. Actions to determine claims to real property, how prose- 
cuted. 
353. Provisions of revised statutes applicable to actions con- 
. cerning real property brought under this act, 
EB 5 a 5 
Action tode- Sc. 352. Proceedings to compel the determination 


termine lai v5 
ie resLpbomer® of claims to real property pursuant to the provisions of 


eae pros: the revised statutes may be prosecuted by action under 
this act without regard to the forms of the proceedings 


as they are prescribed by those statutes, ’ 


.yProvisions of | Sec. 353. The general provisions of the revised stat- 
revised stat- : : : 
-outesapplicable Utes relating to actions concerning real property, shall 


yto actions con- . Z ° ae ee nal 
(debating weal apply to actions brought under this act according to 
Se tace| f the subject matter of the action and without regard to 
rought under . ; 
this act, its forms. 
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Title 14. 


Provisions Relating to Existing Suits. 


Sxorton 354. Manner of reviewing judgment in existing cases. 
355. Execution on judgments heretofore rendered. : 
356. Provisions of this act applicable to proceedings in actions, 


Src. 354, Wherever a right now exists to have a re- yanner of re- 
view of a judgment rendered, or order or decree made Midi jndg- 
before the tenth day of December, eighteen hundred ing cases. 
and fifty-six,* such review may be had upon an appeal 
taken in the manner provided by this act. But this 
section shall not extend the right of review to any case 
or question to which it does not now extend, nor the 
time for appealing, nor shall it apply to a case where a 
writ of error has been already issued. 

Sze. 355. An execution may be issued without leave Execution on 
of the court upon a judgment docketed before the tenth ees. 
day of December, eighteen hundred and fifty-six, or dered. 
now or hereafter to be rendered, in any action pending 
on that day, at any time within two years after the ren- 
dering of the judgment. — ; 

Src. 356. The provisions of this act apply to future pyovisions of ° £ 
proceedings in actions or suits heretofore commenced *his act appli- _ 


: cable to pro- 
and now pending, as follows: ceedings in 


1. If there have been no pleading therein, to the iat 
pleadings and all subsequent proceedings ; 

2. When there is an issue of law or of fact, or any ~ 
other question of fact to be tried, to the trial and all 
subsequent proceedings ; 

3. After a judgment or order to the proceedings to 
enforce, vacate, modify or reverse it, including the costs 
of an appeal. 


*Amended—in section 354 the words “ 10th day of December, 1856,” 
shall be read, “the Ist day of March, 1857,” 
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Title 15. 
Definition of Real Property, &c. 


Sxotton 357. Definition of real property. 

358. Definition of personal property. 

359. Definition of property. 

360. Definition of a circuit. 

361. Common law, rule of construction of statute inapplicable 
to this act. | 

362. Statutory provisions inconsistent with this act repealed. . 

363. Rules and practices inconsistent with this act abrogated. 

364, Judges of the supreme court to make general rules, and 
until then,.the rules of courts of New York to be the 
rules of practice. ’ 

365. This act not to affect certain proceedings and statutory 
provisions. 

366. Certain parts of revised and other statutes repealed. 

367. How this act to be printed. 

368. Governor to appoint a person to superintend printing, dc. 


Definition of | SEc. 357. The words “real property,” as used in this 

veal property: act are co-extensive with lands, tenements and here- 
ditaments. 

Definition of Sec. 358. The words “ personal property,” as used in 

personal prop- , . $ ; ; : 

arty. this act, include money, goods, chattels, things in ac- 
tion, and evidences of debt. 

Definition of | Sec. 359. The word “ property,’ as used in this act, 

Propstty; includes property real and personal. 

Definition ofa Src. 360. The word “circuit,” as used in this act, 


circuit. yet a) ee eres : ; 
signifies judicial circuit, except when otherwise speci- 
fied. 

Common law 4 : 

rale of con- Src. 361. The rule of common law, that statutes in 

ti ‘ : 
7 ah a derogation of that law are to be strictly construed, has 
_. tothis no application to this act, * 


Statutory pro. Sec. 362. All statutory provisions inconsistent with 
Mstent with ‘His act are repealed; but this repeal shall. not revive a 
pens ig re- statute or law which may have been repealed or abol- 
ished by the provisions hereby repealed. All the rights 
of action given or secured by existing laws, may be 


prosecuted in the manner provided by this act. Ifa 
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case shall arise in which an action for the enforcement 
or protection of a right, or the redress or prevention of 
a wrong cannot be had under this act, the court where 
such action arises shall provide a remedy, which shall 
conform as near as may be to this act. 

Suc. 363. The present rules and practice of the courts Rules and; 
: ree 2 ") 4 ‘ : practices in- 
in civil actions, inconsistent with this act, are AVTO= consistent 
gated, but where consistent with this act, they shall Nee ik 
continue in force, subject to the power of the respective 
courts to relax or modify or alter the same. 

Src. 364, The judges of the supreme court shall Judges of su- 
meet in the capitol, at the city of Madison, on the sec- Fire irik 


make general 


* c rules, and until 
ond Wednesday in December, eighteen hundred and jee tes 


fifty-six, and revise their general rules, and the rules of of courts of 
Eee 2 4 New York to 
the circuit courts, and make such amendments thereto be rules of 


as may be necessary to carry into effect the Code of Pro- | Shine 
ceedings; and till such revision, the rules of the court 

of appeals and supreme court of New York, adopted 

since eighteen hundred and forty-eight, shall, as far as 
applicable, be the rules of practice in the courts of 
record in this State. 

Sxc..365. Until the legislature shall otherwise pro- This act not to 
vide, this act shall not affect proceedings upon manda- poeiee 
mus, or prohibition, nor appeals from probate courts, rama 
nor any special statutory remedy not heretofore ob- 
tained by action, nor any existing statutory provisions 
relating to actions, not inconsistent with this act, and 
in substance applicable to the actions hereby provided, 
nor any special proceedings provided for by the revised 
statutes; except that when in consequence of any such 
proceeding, a civil action shall be brought, such action 
shall be conducted in conformity with this act. 

Src. 366. Chapter one hundred twelve and one hun- Certain parts 

? : f of revised and 
dred nineteen of the revised statutes, except sections other statutes 


Six, seven, eight, nine, ten, eleven, twenty-five. and repealed, 
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twenty-six, of the first named chapter, and chapter 
eighty-nine of the session laws of eighteen hundred 
fifty-one, are hereby repealed, except as the provisions 
of said chapter are allowed by this act to apply to suits 
under this Code. 

How this act Src. 367. The secretary of state shall, forthwith after 

to be printed. : ; Dee 3 
the passage of this act, cause six thousand copies there- 
of to be printed in a separate pamphlet, as session laws 
are now printed, and he shall, as soon as said pamph- 

let is printed, distribute the same as the session laws 

are now required to be distributed by law, and the re- 
maining copies shall be retained in the office of the 
secretary of state, to be sold at cost to any person de- 
siring to purchase the same, (not more than five. copies 
to one person,) and it shall not be necessary to print 
this act in the session laws. 

Governor to Src. 368. The governor shall appoint some compe- 

Py eaperaton tent person, whose duty it shall be to superintend the 

printing. printing of said pamphlet, and revise and correct the 

proof sheets, and divide the same into proper titles 
and chapters and sections, with a suitable index, and 
such person shall be entitled to five dollars per day for 
his services, and his account, when sworn to by him, 
shall be audited and paid by the state treasurer out of 
any money not otherwise appropriated. 
Approved October 9, 1856. 
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“in Act to fix the time when an act entitled “An ct 
to simplify and abridge the practice, pleadings and 
proceedings in the courts of this State,’ approved 
October 9th, 1856, shall take effect. 


PusiisHeD NovemBeEr 18, 1856. 


Tue PEoPLe oF THE STATE oF WISCONSIN, REPRESENTED 
IN SENATE AND ASSEMBLY, DO ENACT AS FOLLOWS: 


Szerron 1. The act entitled “An act to simplify and Extending 
abridge the practice, pleadings and proceedings in the ee 
courts of this State,’ approved October 9th, 1856, shall 
take effect and be in force on the first day of March 
next, and not before, and all acts and parts of acts re- 
pealed by the act of which this is amendatory shall re- 
main in full force and effect until the first day of March 
next, and no longer. 

Sec. 2. So much of the act of which this is amend- aq parts of 
atory, as conflicts with the provisions of this act, is Code imconsis- 
hereby repealed. repealed. 

Src. 3. This act shall take effect and be in force from When this act 
and after its passage and publication, and this act shall os ao 
be published in connection with the act of which it is 
_ amendatory. | : 


Approved October 13, 1856. 
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Amendment. 
to sec. 29 of 
code. 


Proviso. 


Proviso. 
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in Act to Amend Chapter 120 of Session Laws of 
1856. 


Pusiisnep Marcu 11, 1857. 


THE PEOPLE oF THE STATE OF WISCONSIN, REPRESENTED 
In SENATE AND ASSEMBLY, DO ENACT AS FOLLOWS: 


SxcTion 1. Chapter 120 of the Session Laws of 1856, 
entitled “An Act to simplify and abridge the practice, 
pleadings and proceedings of the courts of this State,” 
is amended as follows: Where the word “ parties” 
occurs in section 29 of said act, the word “ defendants” 
shall be inserted instead thereof; Provided, Such action 
as is set forth in section 29, may be tried in the county 
where the defendant may be at the time he is served 
with a summons; And provided further, That noth- 


" ing in said chapter 120 shall be construed to change 
- the county where an action against a corporation might 


Relative to 
serving sum- 
mons. 


Amendments. 


have been tried before the passage of said act; except 
that in an action against an Insurance Company, the 
same may be tried in the county where the cause of 
action, or part thereof, arose. 

Src. 2. Where the said chapter 120 does not prescribe 
on what party, agent, officer,a summons may be served, | 
such summons may be served on the party, agent or 
officer designated by law, before said act took effect. 

Sxc..3. After subdivision 2 of section 215 of said 
chapter 120, the word “except where a justice of the 
peace has jurisdiction” shall be inserted. In section 95 
where the figures “ 57” occur, figures “87” shall be 
inserted instead thereof. In section 243, where the words 
“section 158” occur, the words “section 148 and 149” 
shall be inserted instead thereof. In section 290, before 
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the figures “ 90,” the figures “ 85” shall be read and in- 
serted. In section 305 the word “received,” shall be 
read “reviewed.” In section 209 the figures “152,” 
shall be read “153.” In section 354 the words “ 10th 
day of December 1856,” shall be read the “1st day of 
March, 1857.” The words “ register of deeds,’ shall 
be read in section 37 of said chapter, instead of the 
words “clerk of the circuit court,’ and section 19 of 
said chapter is hereby repealed. 

Src. 4, Where a judgment shall be entered by the Relative te 
clerk according to the first subdivision of section 158 eres 
of said chapter 120, no execution shall be issued until 
after the expiration of a special or general term of the 
court which would be authorized tor cause shown, to 
set aside said judgment. 

Sec. 5. The costs allowed to the prevailing party in How eode to 
a justice court are not altered by said chapter 120 ; be construed 


? relative to re- 
Provided, That the allowances made to the recovering demption on 


foreclosure. 
party in a court of record, by the first, second, third, 
fourth and fifth subdivision of section 218 of said 
chapter 120, shall never in one action, exceed the sum 
of sixteen dollars. 

Src. 6. Nothing contained in said chapter 120 shall 
be construed to confer or create any rights of redemp- 
tion of property sold on the foreclosure of a mortgage 
not provided for by law prior to the passage of said 
act. 

Approved March 7, 1857. 
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State oF Wisconsin, 
Secretary’s Office, 


The Secretary of State, of the State of Wisconsin, 
hereby certifies that the foregoing laws and amendments 
have been compared with the original enrolled acts 
deposited in this office, and that the same as printed 
are true and correct copies of such original. 


Given under my hand and the great seal of 
[L. S.] the State, at the Capitol, this 15th day of 
July, A. D., 1857. 
D. W. JONES, 
Secretary of State. 
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where parties do not consent, court may direct a reference in certain 
CARES MAMECd 6. sorte coke alc eee See as, Ceti « 2 
their report: may be reviewed and set aside on motion.............-. 
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REFUSAL: 
to admit a paper genuine if correct, party refusing admission, shall pay 
theiexpense of Proving’. - ssi meee ee ews ce beeen ee ean 
to allow adverse party, on order of court, to inspect books and papers, 
and to take copies, dc., they will be excluded rf offered in evidence 
to amend pleadings when ordered by justice, will be rejected by him. . 


RELATOR: 
when lo’be joined a8 PIAINUM cc sane. conse eae woes cen See areas 
when judgment in his favor! 2 ot .. Sosa s nee nasteete cast cece counic ue 


RESPONDENT: 
costs awarded to, when judgment is affirmed............-.....22..-- 


REVIEWING JUDGMENTS : 


WATINOL Ob beep ae nha tae ce oe ee tee ee oe Seek ciss 
MANNE!.O% 1D. CXISbiO SLCASOS 2 3b ane ai olas aes hes hae 


REVISED STATUTES : 
profisions of, applicable to actions for partition of real property, and to 
determinevelaims to, (Coon ee ce coe c ne aoc eeee ee eee es 
certain parts:of, «repealed by this act... o22- 26 -vscnccacec sn eees 


RULES AND PRACTICE: 
inconsistent with this act are abrogated....-.-. 222-222-222 2--2--- 
jadges of supreme court to make general rules................------ 


Ss. 


SCIRE FACIAS: 
remedy in writ of, may be obtained in civil action ag here prescribed. 
not necessary to sue out such writ in form.... 2.2.22. 222. ---- 22-2. 
how, brought,-and in -whatitcases..... /22c-¢>~ oon eas see ee eee nee c an 
where and when tried .. 2229s. . oa wc eles aeeme cen eae 
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of summons in courts of record..... 2... .2- ee eee ene ene ee 14, 15, 16 
of warrantiof attachment... eres. ic toc ter: Llec acco cues 380, 00 
of notices and other papers... . 1... .220 cens cece ecee none ----105, 106, 107 
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SHERIFF : Page 


when liable as bail, and his discharge from liability ....-..........-. 37 
proceedings on judgment against... ......2..-2..----- 


paililiable' to. Js. LF. 25S Sa ae ee RG PODS gn SR 
how to take property when concealed in buildings..............-.-- 41 
to serve warrant of attachment.........-..--2. 2222-22 -.e0------- 46 


manner of service and proceedings.-..--...------..---- --.--- a: 50 
his fees the same under this title as in other cases.........-...-.----- 50 
dnty-in serving any process... ..0. s.2sndas paacgeuessacaasenees ORG 


SUMMONS :) 


TIME : 


eivil actions in courts of record, to commence by........-.......---. 12 
REQUIBILCG Ole cao seins cae iaiciagsie mm atte eel tian) acerlvaeletece a aaa 7 ies ae 
notice to be inserted in certain actions 
eomplaint need not be served with, but in such cases notice must be giv- 

en where complaint is or will be filed....-..-..-...------------ 13 
By whom Gnd how serves tic ke age eect esis ce 
served by publication in certain cased.....-.-.-..----.------------- 16 
BOrVicOOl HOW Poveda oc come se ccciesoade genldcac ass cesarsewa BAG 
service of, against corporation... .......-- .22---2.s-ceressecne-e~-- 115 


on aminor under fourteen yeara of age............---.------------ 15 
on persons of unsound mind, &c..........--5.--.-2-- ++. 2225 eee 15 
T. 
* 
how computeds: o: ssc. 5-1. tonas/saiaisws seam ecleldl aaa sven ct uleeie Saas 105 


may be enlarged for proceedings in ation on affidavit, de............ 104 
for publication of legal notices, how computed.........--.2.. .-..-. 109 


TRIAL: ; 
party noticing for, may proceed with case..........-. 2.2. ..00--2-5-- 57 
separate, may be claimed by several defendants................-...- 57 
by-jurys how-walveds cose. se alooe ees aaa tee see ees oS 0 
by referees...... Bes da. dane Catala ease Ja ates ae en eae Bhaacs, OF 

U. 

UNDERTAKING: 

required to be given by this act to be filed with clerk... ... 4 88, 108 


on part of defendant in certain cases of attachment.............-..-. 50 
may be in one instrument or several .......-.---2-22.2......------- 87 


on appeal of no effect unless sureties verify to double amount specified 87 
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VARIANCE: Page 
in proof and pleading may be disregarded by court, except, &e..... AC 4 
material, how provided f6n,; dorticoniscts cwetetaeacksewAcen es cee 2. 5 QT 
immaterial, how, provided for... - Jaacs¢-e84. batasesgie ete Ae 28 
what:to be deemed 2 variance. ostitsea-wois-bet-maloes las daceaals 0c « 28 
VERDICT : 
general andispecial, defined jpaems-seeencisicsciees sans soo lo< = setae Coe 
when jury may find general or special...........-........----.----- 58 
special finding controls general verdict. ........-----...------------ 58 
entering Of by (clerk 3.5). 2. <tioets ask see thee <p ae nO 
VERIFICATION : ; 
Ota pleadi pe nena sents oe cee ialeme inne etree le ems nee malate ats elas oe 
if one pleading is verified, all subsequent one’s must be, except a de- 
THOMEDTA SUMS a Asem soc Saas cows eee Seem seat te eae cee y tee 
W. 
WARRANT: ; 
of attachment, and by whom granted..............-..-----.---.--. 46 
ANEW DATICASOS BOMUAV ASSO! sy nrosidac mele see secret ssiceee  smeces cater 46 
SHCUNILY ANAL IDE PLY Elser. cewiele am nlal= win /om vie ala eesiee bella =) ecls ese enn ae 
to whom directed and what to require..........------2.----.2------ 46 
how executed, and proceedings thereon..........--..-2..---.------- 46, 50 
to arrest judgment debtor for concealing property....-.............- 71 
WIFE: 
when a party, husband must be joined, except in certain cases.......- 8 
in action between herself and husband she may sue or be sued alone... 8 


WITNESSES : 


adverse party may be called and examined on trial..........-.-..-.- 99 
his/testimony may, be rebutted.-2- 2s. -......- -eawivnict-wenb pee eee ---~ 100 
required to testify in proceedings supplementary to execution,.......- 59 
not to be excluded on account of interest ...............-------.--. 101 
adverse party may be examined in his own behalf when an assignor of 

a thing in action, or contract, is examined..............-.---- 100, 101 


party may be a witness in behalf of his co-plaintiff, or defendant..... 101 
testimony of a party not responsive to the inquiries, may be rebutted — 
by the oath of the patry calling him..>..e0scen-sn2eeee-------- 100 
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